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PREFACE

This 2024 edition of the Rules adopted by the Kansas Supreme Court
is published asa service to the subscribers of the Kansas Reports. Amend-
ments to Rules and new Rules will continue to be printed in future Ad-
vance Sheets of the Kansas Reports; however, Rules will not be printed in
the permanent volumes of the Kansas Reports. Rules will be printedin a
separate pamphlet onan annual basis and mailedtosubscribers of the Kan-
sas Reports. Additional copies may be purchased for $25 each from the
Kansas Law Librarian, Kansas Judicial Center, 301 West 10th, Topeka,
Kansas 66612-1598.

Rules in this edition are current through January 1, 2024, and incor-
porate all amendments, new Rules, and Supreme Court guidelines through
317 Kan. No. 5. All case annotations are now available online at
https://www.kscourts.org/Rules-Orders/Rules/KSCourts-media-
KsCourts-Rules-Full _Annots-pdf-ext

Users of this Rulebookare requested to call promptattentionto errors
or omissions for correcting future editions. Correspondence may be ad-
dressed to Reporter of Decisions, Kansas Judicial Center, 301 W. 10th,
Topeka, Kansas, 66612-1598; e-mail, strattons@kscourts.org.

Special thanks for the ongoing work of editing, restyling, and amend-
ing the rules go to the Supreme Court Rules Committee: Sarah Reichart,
Jenny Quintin, Doug Shima, and Alison Schneider. Also, for the publica-
tion of this edition, thanks go to the Reporter’s office staff: Rules editor,
Christopher Stillie, and appellate reporter technician, Evie Deitrich.

SARA RAVENHILL STRATTON
Reporter of Decisions


http://www.kscourts.org/rules
http://www.kscourts.org/rules
http://www.kscourts.org/rules
mailto:strattons@kscourts.org
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porating all reported amendments through 317 Kan. No. 5. In addition,
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brackets following applicable rules.
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RULES RELATING TO SUPREME COURT, COURT OF
APPEALS, AND APPELLATE PRACTICE

GENERAL AND ADMINISTRATIVE
Rule 1.01
PREFATORY RULE

(a) Statutory References. In these rules, a reference to a statute in-
cludes any subsequent amendment to the statute.

(b) Judicial Council Forms.

(1) Location. Judicial council forms referenced in these rules may
be found at the judicial council’s website: https:/Aww kansas
judicialcouncil.org.

(2) Amendments. Except as otherwise provided, judicial council
forms referenced in these rules may be amended as follows:
(A) Supreme Court approval is required for:

(i) anewform;or
(ii) deletion or amendment of an existing form.

(B) The Judicial Council may add, modify, or delete material
appended to a form, including Authority, Notes on Use,
and Comments.

(c) The Clerk. The clerk of the Supreme Court is clerk of the Court of
Appealsandisreferredtointheserulesas “the clerkof the appellate
courts.”

(d) Applicability. Unless otherwise indicated, the rules numbered 1.01
through 11.01 apply to both civil and criminal appealsand govern
procedure in both the Court of Appeals and the Supreme Court.

[History: Am. effective May 14, 1987; Am. effective February 8, 1994;

Am. effective July 1, 1997; (f), (g), and (h) repealed effective July 1,

2005; Restyled rule and amended effective July 1, 2012; Am. effective

April 24, 2013; Am. effective August 28, 2017.]

Rule 1.02
CHIEF JUDGE OF THE COURT OF APPEALS

(a) Designation. The Supreme Court will designate a chief judge of the
Court of Appeals.
(b) Chief Judge’s Administrative Powers. The chief judge of the
Court of Appeals has the following administrative powers:
(1) to designate and number hearing panels, assign judges to the
panels,anddesignatethe presiding judge of each panel of which
the chief judge is not a member;
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(2) to assign cases for hearingand determination to panels desig-
nated under paragraph (1);

(3) todesignate thetime and place for the hearing of each case—at
any place withinthe state as provided in K.S.A. 20-3013—tak-
ing into consideration where the case arose and the relative con-
venience and expense of the parties, court, and counsel;

(4) to designatea judge to conduct a prehearing conference when
the courthasordered one to be held before a single judge under
Rule 1.04;

(5) to establish—after consultation with the other members of the
court—internal operating procedures for the orderly handling
of the court’s business and the fair distribution of work among
its members; and

(6) to performany other necessary administrative duty not other-
wise provided for by statute or supreme court rule.

[History: Am. effective February 8, 1994; Restyled rule and amended
effective July 1,2012.]

Rule 1.03
JUDICIAL ADMINISTRATION

(a) Judicial Administrator’s Duties. The judicial administratoris re-
sponsibleto the Supreme Courtandmustimplementthe Court’s pol-
icies governing the operationand administration of the district and
appellate courts under the supervision of the chief justice. The judi-
cial administrator must:

(1) examinethe state of the district courts’ docketsand reportto the
Supreme Court if the judicial administrator determines that a
district court needs assistance;

(2) collect and compile statistics on all cases filed in each district
and appellate courtand annually submit to the Supreme Court
a detailed report on the state of the courts’ dockets;

(3) determine periodically for the district and appellate courts the
number of pending cases, the number disposed of since the pre-
vious report, and any additional information about the courts’
judicial business the judicial administrator or the Supreme
Court deems necessary.

(4) make recommendations to the departmental justices about inter-
district judicial assignments and assist the justices in making
the assignments;

(5) superviseandexamine the administrative methods and systems
usedinthedistrictcourts, includingthe offices of the clerksand
other officers, and make recommendations to the Supreme
Court for administrative improvements;
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(b)

(©)

(d)

()

(f)

(6) assist the Supreme Court in the management of the judicial
branch’s fiscal affairs, including federal grants;

(7) coordinate judicial and nonjudicial personnel orientation and
education; and

(8) performany duty required by statute or assigned by the Su-
preme Court.

CourtClerk’sDuties. The clerksofthe districtand appellate courts

must promptly:

(1) make required reports to the judicial administrator; and

(2) furnish information requested by the judicial administrator or a
departmental justice on forms furnished by the judicial admin-
istrator and approved by the Supreme Court.

Judicial Departments. Pursuant to K.S.A. 20-318 et seq., the State

of Kansas is divided into the following six judicial departments:

(1) Judicial Department No. 1 — Twelfth, Fifteenth, Seventeenth,
Twenty-third, and Twenty-eighth judicial districts;

(2) Judicial Department No. 2 — Second, Third, Eighth, and
Twenty-first judicial districts;

(3) Judicial Department No. 3 —First, Fourth, Seventh, Twenty-sec-
ond, and Twenty-ninth judicial districts;

(4) Judicial Department No.4 — Sixth, Tenth, Eleventh, Fourteenth,
and Thirty-first judicial districts;

(5) Judicial Department No. 5 — Fifth, Ninth, Thirteenth, Eight-
eenth, Nineteenth, and Thirtieth judicial districts; and

(6) Judicial Department No. 6 — Sixteenth, Twentieth, Twenty-
fourth, Twenty-fifth, Twenty-sixth, and Twenty-seventh judi-
cial districts.

Inter-district Assignment for Specific Case. A departmental jus-

tice may assign a judge of the district court within that justice’s de-

partmentto hear or try a case in another district court within the

departmentand may request the assignment of a judge of the district

court from another department to hear or try a case.

Inter-district Request for Assistance. The chief judge ofa judicial

district may request the assignment of a judge of the district court

from another judicial district by filing the request with the judicial

administrator, who must promptly refer the request—uwith the judi-

cial administrator’s recommendation on the request—to the appro-

priate departmental justice for consideration.

Retired Justice or Judge. A departmental justice may recommend

to the chief justice the assignment of aretired justice of the Supreme

Court, judge of the Court of Appeals, or district judge to perform

judicial dutiesin a districtcourtin the department to the extent the
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(9)

(h)

retiree is willing to serve. The departmental justice of a judicial dis-

trict makes the recommendation to designate the retiree for service

in the district. The chief justice may make the assignment.

Duty of Chief Judge of District Receiving Judicial Assistance. A

chiefjudge ofajudicial district who requests andreceives assistance

froma judge of the district court from another district or froma re-
tired justice or judge must—subject to the judicial administrator’s
supervision:

(1) refer casesto the assigned judge, giving preference to cases that
areatissue and cannotbe triedbecause of accumulation of busi-
ness;

(2) arrange courtroom accommodations for the assigned judge; and

(3) designatea courtemployee to serve as contact for the assigned
judge.

Kansas Open Records Act Administration. This subsection gov-

ernsthe administration of the Kansas Open Records Act, K.S.A. 45-

215 et seq. (KORA), for public records maintained by district and

appellate courts.

(1) Official Custodians.

(A) The public information director for the Kansas Supreme
Court is the official custodian of public records maintained
by the Kansas Supreme Court, Court of Appeals, and office
of judicial administration, other than records described in
subparagraph (B).

(B) The clerk of the Kansas appellate courtsis the official cus-
todian of public records maintained by the office of the
clerk of the appellate courts.

(C) The chief judge of each judicial district must appoint a dis-
trict court employee in each county to serve as the official
custodian for thatdistrict court. The public information di-
rector for the Supreme Court will work with the official
custodianin a district courtto facilitate prompt responses
to KORA requests.

(2) Procedure. The judicial administrator must establish proce-
dures consistent with K.S.A. 45-220 to be followed to request
access to and obtain copies of public records from a district or
appellate court.

(3) Forms. The judicial administrator must develop forms to be
used to make or respond to public records requests. The request
forms must be available to the public on the Judicial Branch
website at www.kscourts.org.
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(4) Fees.
(A) The judicial administrator must establish fees that may be
imposed to provide access to or furnish copies of public
records maintained by the Kansas Supreme Court, Courtof
Appeals, office of judicial administration, and the office of
the clerk of the appellate courts.
(B) The fees established under subparagraph (A) may include:
(i) afeeforstafftimerequiredtoprovide accessto or fur-
nish copies of the records; and

(ii) afee fortime expended by a professional employee—
such as an attorney, accountant, computer specialist,
or similar employee—to research issues related to a
records request.

(C) If an official custodian of requested records determines
help froma third party is required to respond to a records
request—suchas a request that requires reviewing or pro-
ducing electronic records—the third party’s charges for
that help may be imposed.

(D) A districtcourt mustprescribe reasonable fees for copying
or certifyingany paper or writ, as required by K.S.A. 28-
170(a)3. A district court may impose the fees established
by the judicial administrator if there is no local rule estab-
lishing fees for that district.

(i) Debt Collection Contract Administration. The judicial adminis-
trator is authorized under K.S.A. 20-169 to enter into contracts to
collect debts owed to courts or restitution owed under an order of
restitution. A contract under K.S.A. 20-169 must provide for pay-
ment by the contractingagent to the judicial administrator for ad-
ministrative costs of up to 3% of the debt and restitution collected.
Each contract must specify other terms and conditions appropriate
to facilitate collections. The judicial administrator may establish
procedures consistent with K.S.A. 20-169 to be used in the negotia-
tion and execution of contracts to collect debts owed to courts and
restitution owed under an order of restitution.

[History: Am effective May 19, 1980; Am. (e) effective February 25,

1982; Am. (i) effective July 1,1982; Am. (e) effective July 1,1983; Am.

effective February 8, 1994; Am. (a), (¢), (g), and (h) effective May 9,

2005; Restyled rule and amended effective July 1, 2012; Am. (h) effec-

tive May 5, 2014; Am. (i) effective July 23, 2015.]
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Rule 1.04
PREHEARING CONFERENCE

On motion or on its own, an appellate court may directthe parties’
attorneysto appear before the court or its designee fora prehearing con-
ference to consider simplification of the issues and other matters that
may aid in the disposition of the proceeding. The court must issue an
order thatrecites the matters considered and limits the issues to those not
disposed of by admissions or agreement. The order controls the subse-
quent course of the proceeding, unless modified to prevent manifest in-
justice.

[History: Restyled rule and amended effective July 1, 2012.]

Rule 1.05
FORM OF FILING GENERALLY

(a) Paper Size, Type, and Statutory Requirements. Unless the court
permits otherwise, every petition, brief, motion, application, or other
paper filed with the clerk of the appellate courts must be in black
type or printon an 8% x 11” sheet, with one-inch margins. All fil-
ings are subject to K.S.A. 60-205, 60-210, and 60-211.

(b) Filing.Every petition, brief, motion, application, or other paperfiled
withthe clerk of the appellate courts mustinclude the name, address,
telephone number, fax number, and e-mail address of the person fil-
ingit. A paper filed by an attorney must include the attorney ’s Kan-
sas registration number and indicate the party represented. If multi-
ple attorneysappear on behalf of the same party, one must be desig-
nated lead attorney for purposes of subsequent filings and notices.

(c) Paper Copies. No paper copies of electronically filed documents
are required from Kansas licensed attorneyswho are active and in
good standing.

(d) Time Computation. Inthe appellate courts, time is computed under
K.S.A. 60-206(a) and (d).

(e) Clerk’s Duties. The clerk of the appellate courts must keep a sepa-
rate file for each case in which all filed documents must be pre-
served. The clerk must record the date on which each document is
filed and must maintain an appearance docket comparable to that a
clerk of the district court maintains under K.S.A. 60-2601.

(f) ElectronicFormat. Documents filedelectronically must be submit-
ted in an Adobe portable document format (PDF) or another format
later specified by the Supreme Court.

(g) Document Size. An electronically filed document must not exceed
10 MB. Fora document that exceeds this size restriction, an attorney
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should contactthe office of the clerk of the appellate courts for as-
sistance.

(h) Date and Effect of Electronic Filing. An electronically filed docu-
ment is deemed filed on the date and time reflected in the file stamp
on the document. Electronically filed documentsreceived on a Su-
preme Court holiday or after 12:00 a.m. Saturday through 11:59
p.m. Sunday will be deemed filed on the next business day that is
not a Saturday, Sunday, or Supreme Court holiday.

[History: Am. effective July 1,1982; Am. effective July 1, 1988; Am.

effective February 8, 1994; Restyled rule and amended effective July 1,

2012; Am. effective December 19, 2016.]

Rule 1.06
REMOVAL OF DOCUMENT FROM FILE

No document in the files of the appellate courts may be taken from
the office or custody of the clerk of the appellate courtsunless authorized
by the clerk.

[History: Restyled rule effective July 1, 2012.]

Rule 1.07
NEWS MEDIA RECORDINGS
[History: Repealed effective September 1, 1988; see Rule 1001.]
Rule 1.08
FAX FILING

(a) Limitationon Use of Fax Filing. An attorney subject to mandatory
electronic filing under Supreme Court Rule 1.14 cannot utilize fax
filing.

(b) 10-Page Limit. Amotion, pleading, or other document that doesnot
requireafilingfee will be accepted for filingby fax if the document,
together with any supporting documentation, does not exceed 10
pages. Briefs and petitions for review may not be filed by fax. The
fax transmission sheet required by subsection (d) and the certificate
of service are not included in the 10-page limitation.

(c) No Page Limit Using Fax Filing Agency. A party may transmit a
document by faxto a fax filing agency, without page limitation, for
filing with an appellate court.

(d) Fax Transmission Sheet. A document transmitted by fax must in-
clude a fax transmission sheet on the judicial council form.
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(e) Copies. Only one copy of a document must be transmitted. The
clerk of the appellate courts will provide any additional copiesre-
quired by these rules.

(f) When a Fax Filing is Deemed Filed. A fax filing received by the
court is deemed filed at the time recorded on the court’s electronic
fax log.

(g) Fax Signature. A fax signature has the same effect as an original
signature.

(h) Certificate of Service. A certificate of service for a fax filing must
state the date of service and the fax numbers of both the sender and
any party served by fax.

[History: New rule effective January 1, 1993; Restyled rule and

amended effective July 1, 2012; Am. effective December 19, 2016.]

Rule 1.09

ENTRY OF APPEARANCE/WITHDRAWAL
OF ATTORNEY

(a) Entry of Appearance. An attorney who entersan appeal or action
after the case has been docketed must file with the clerk of the ap-
pellate courts an entry of appearance and proof of service onall par-
ties.

(b) Withdrawal of Attorney When Client Will Be Left Without
Counsel. When withdrawal of an attorney who has appeared of rec-
ord in an appellate proceeding will leave the client without counsel,
the attorney may withdraw only when:

(1) the attorney hasserved a motion for withdrawal on the client—
and on all parties—that:

(A) states the reasons for the withdrawal, unless doing so
would violate an applicable standard of professional con-
duct;

(B) providesevidence that the withdrawing attorney provided
the client:

(i) anadmonitionthat the client is personally responsible
forcomplyingwithall ordersof the courtandtime lim-
itations established by the rules of procedure or by
court order; and

(ii) notice of the date of any pending hearing, conference,
or deadline; and

(C) provides the court with a current mailing address and tele-
phone number for the client, if known;

(2) the attorney has filed the motion with the clerk of the appellate
courts under Rule 5.01; and
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(©)

(d)

()

(3) ajustice orjudge ofthe appellate courts issues an order approv-
ing the withdrawal.

Withdrawal of Attorney When Client Continues to Be Repre-

sented by Other Counsel of Record. Whenthe clientwill continue

to be represented by other counsel of record, an attorney may with-
draw without a court order by filinga notice of withdrawal of ap-
pearance with the clerk of the appellate courts. The notice must:

(1) identify the attorney of record admitted to practice law in Kan-
sas who will continue to represent the client; and

(2) be served on the client and all parties.

Withdrawal of Attorney When Client Will Be Represented by

Substituted Counsel. An attorney may withdraw without court or-

der upon simultaneous substitution of counsel admitted to practice

law in Kansas by:

(1) filinganotice of withdrawal of counsel and entry of appearance
of substituted counsel signed by both the attorney withdrawing
and the attorney to be substituted as counsel; and

(2) serving the notice on the client and all parties.

Withdrawal of Attorney When Client is Represented by Ap-

pointed Counsel. When an appointed attorney seeks to withdraw

from a case:

(1) the attorney must file a motion with the clerk of the appellate
courts under Rule 5.01, stating the reasons for withdrawal, if
the attorney may ethically do so;

(2) the attorney must serve the motion for withdrawal on the client
and all other parties;

(3) ifa judge or justice of the appellate courts issues an order ap-
proving the withdrawal, the case must be remandedto the ap-
propriate district court for appointment of new appellate coun-
sel unless substitute counsel has already entered an appearance.
The district court must appoint new counsel within 30 days.

[History: New rule effective July 1, 2005; Restyled rule and amended
effective July 1,2012.]

Rule 1.10
ADMISSION PRO HAC VICE OF OUT-OF-STATE

ATTORNEY BEFORE THE KANSAS APPELLATE COURTS

(@)

Eligibility for Admission Pro Hac Vice. An attorney not admitted
to practice lawin Kansas may be admitted on motion to practice law
in a Kansas appellate court—for a particular case only—if the attor-
ney:

(1) is regularly engaged in practicing law in another state, United
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(b)

(©)

(d)

()

States territory, or the District of Columbia;

(2) isingoodstandingundertherulesofthe highestappellatecourt
in that jurisdiction; and

(3) shows associationwith an attorney of record in the case who:
(A) is regularly engaged in practicing law in Kansas; and
(B) isin goodstandingunder the Kansas Supreme Court Rules.

Kansas Attorney’s Duties. The Kansas attorney of record under

subsection (a) must:

(1) be actively engaged in the case;

(2) sign all pleadings, documents, and briefs; and

(3) bepresentataprehearingconference ororal argument, if sched-
uled.

Service. Service of a paper in a case on the Kansas attorney of rec-

ord under subsection (a) has the same effect as if personally served

on the attorney admitted pro hac vice.

Pro Hac Vice Motion. A separate motion for admission pro hac

vice must be filed for each case.

(1) Requirements. The motion must be:

(A) filed by the Kansas attorney of record;

(B) accompanied by the out-of-state attorney’s verified appli-
cation, complying with subsection (e);

(C) filed with the clerk of the appellate courts when the case is
docketed or, if the motion relatesto briefing or oral argu-
ment, no laterthan 15 days before the brief due date or oral
argument date; and

(D) served on all parties and on the out-of-state attorney’s cli-
ent.

(2) Denial of Motion. If the court deniesthe motion, it must state
reasons for the denial.

Verified Application.

(1) Contents. An out-of-state attorney’s verified application for
admission pro hac vice must include:

(A) a statement identifying the party or parties represented;

(B) the name, business address, telephone number, fax number,
e-mail address, and Kansas attorney registration number of
the Kansas attorney of record;

(C) the applicant’sresidence address and business address, tel-
ephone number, fax number, and e-mail address;

(D) the bar(s) to which the applicant is admitted, the date(s) of
admission, and the applicable attorney registration num-
ber(s);

(E) astatementthattheapplicantisamemberingood standing
of each bar;
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()

(9)

(h)

(F) a statement that the applicant has not been the subject of
prior publicdiscipline, including suspension or disbarment,
in any jurisdiction;

(G) astatement that the applicant is not currently the subject of
adisciplinary action or investigation in any jurisdiction or,
if the applicantis currently the subject of a disciplinary ac-
tion or investigation, the application must provide a de-
tailed description of the nature and status of the action or
investigationand the address of the disciplinary authority
in charge; and

(H) if applicable, the case name, case number, and the court in
which the applicant has been granted permission to appear
pro hac vice in Kansas within the preceding 12 months.

(2) Obligationto Report Changes. The applicanthasacontinuing
obligation to notify the clerk of the appellate courts if a change
occurs in any of the information provided in the application.

Fee. A non-refundable fee of $100, payable to the clerk of the ap-

pellate courts, mustaccompany a motion foradmission pro hac vice
ineach case. Anattorneyrepresentingthe government or an indigent
party may move—for good cause—for waiver of the fee.

Consent to Disciplinary Jurisdiction. By applying for admission

pro hac vice under thisrule, an out-of-state attorney consentsto the
exercise of disciplinary jurisdiction by the Kansasappellate courts.

Appearance Pro Se. This rule does not prohibita party from ap-

pearing before an appellate court on the party’s own behalf.

[History: New rule effective July 1,2005; Restyled rule and amended
effective July 1,2012.]

(a)
(b)

Rule 1.11
SERVICE OF PAPERS GENERALLY

Service. Service is subject to K.S.A. 60-205.

Service by Electronic Means. A party agrees to service by elec-

tronic meansunder K.S.A. 60-205(b)(2)(F) when an attorneywho is

a registered electronic filing user enters an appearance on behalf of

the party.

(1) Aftera documenthas been approved by the clerk of the appel-
late courts, the electronic filing system generatesa “Notice of
Electronic Filing” available to registered case participants who
have enrolled in the electronic filing system.

(2) Transmission ofthe “Noticeof ElectronicFiling”to aregistered
attorney appearing as a case participant on behalf of a party is
an acceptable form of service by electronic means.
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(©)

(d)

Certificate of Service. When serviceisrequired, a certificate of ser-
vice mustbe included as the last page of the document filed with the
appellate courts. The certificate of service must include the manner
in which service was made, must comply with the signature require-
ments as set forth in Supreme Court Rule 1.12, and must comply
with subsection (d)(2) when applicable.

Date of Service. The following provisions apply to the date of ser-

vice:

(1) if serviceisobtained by the transmission of the “Notice of Elec-
tronic Filing” under subsection (b)(2), the date of service is the
date reflected in the file stamp on the document; or

(2) if serviceis obtained in a manner other than transmission of the
“Notice of Electronic Filing,” the certificate of service must
also state the date on which service was made.

[History: New rule effective December 19, 2016.]

(a)

(b)

(©)

Rule 1.12
SIGNATURES

Signature Requirements.

(1) Electronic Signature. Filings must include a signature block
with the name of the filing user under whose ID and password
the document is submitted along with “/s/[Name of Filing
User]” typed in the space where the signature would otherwise
appear andtheother information requiredby K.S.A.60-211 and
Supreme Court Rule 111.

(2) Written Signature. A filing user may also satisfy the signature
requirement by scanning a document containing the filing
user’s written signature.

(3) Noncompliance. Afiling that does notcomply with this provi-
sionwillbe deemed inviolation of K.S.A. 60-211 and Supreme
CourtRule 111. The document may be rejected viaelectronic
notice or may be ordered stricken from the record.

Signatures of Multiple Parties. Documents requiring signatures of

more than one party may be filed electronically:

(1) by submitting a scanned document containing all necessary
written signatures,

(2) by representing the consent of the other parties on the docu-
ment, or

(3) inany other manner approved by the court.

Signature of the Clerk of the Appellate Courts. Records and ju-

dicial proceedings requiring the attestation of the clerk of the appel-

late courts may be authenticated by the clerk by using an electronic
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(d)

[H

(a)

(b)

(©)

[H

(a)

(b)

signature in lieu of the clerk’s manual signature, and such electronic
signature shall have the same legal effect as a manual signature.
Verified Affidavitor Waiver. A verified affidavit or waiver that is
required to be signed by a person who is not counsel of record must
be submitted by written signature as described in subsection (a)(2).
Theelectronicsignature described in subsection (a)(1) will not com-
ply.
istory: New rule effective December 19, 2016.]

Rule 1.13

NOTARIAL ACTS, ELECTRONIC NOTARIZATION,
AND UNSWORN DECLARATIONS

Notarial Act. Documentssubjectto a notarial act may be scanned
and electronically filed if the notarial act meets the requirements of
the uniform law on notarial actsas setforth in K.S.A. 53-501 et seq.
Electronic Notarization. Electronic notarization may be used for
electronically filed documents if the electronic notarization meets
requirements adopted by the Kansas Secretary of State under K.S.A.
16-1611 and K.A.R. 7-43-1 et seq.

Unsworn Declarations. Documents subject to unsworn declara-
tionsmay be electronically filed if the declaration meets the require-
ments of K.S.A. 53-601.

istory: New rule effective December 19, 2016.]

Rule 1.14

ELECTRONIC FILING IN THE APPELLATE COURTS OF
KANSAS

Mandated Electronic Filing. The following applies to the elec-
tronic filing system in the Kansas Supreme Court and Kansas Court
of Appeals (appellate courts):
(1) All Kansas licensed attorneys in good standing must electroni-
cally file any document submitted to the appellate courts.
(2) Only aKansas licensed attorney in good standing is allowed to
use the appellate courts’ electronic filing system.
Unavailability of the Electronic Filing System. The unavailability
of the electronic filing system does not constitute a basis for an ex-
tension of time in which to file any matter with the court and does
not affect any applicable statute of limitations or other statutory
deadlines, except as provided by law. The provisions of K.S.A. 60-
206 shall apply if the appellate clerk’s office is inaccessible due to
unavailability of the electronic filing system.
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(c) Pro Se Litigants. Pro se litigants, except for Kansas licensed attor-
neys in good standing who are appearing pro se, cannot electroni-
cally file documents in the appellate courts’ electronic filing system.
Due to the transition of the appellate courts to electronic records, a
party appearing pro se must file an original and one copy of any
document filed with the appellate courts.

[History: New rule effective December 19, 2016.]

INITIATION AND DOCKETING OF APPEAL
Rule 2.01
FORM OF NOTICE OF APPEAL, SUPREME COURT

When an appeal directly to the Supreme Court is permitted, the no-
tice of appeal must be filed in the district court, be under the caption of
the district court case, and be in substantial compliance with the judicial
council form.

[History: Restyled rule and amended effective July 1, 2012.]
Rule 2.02

FORM OF NOTICE OF APPEAL, COURT OF APPEALS

In a case in which a direct appeal to the Supreme Court is not per-
mitted, the notice of appeal must be filed in the district court, be under
the caption of the district court case, and be in substantial compliance
with the judicial council form.

[History: Restyled rule and amended effective July 1, 2012.]

Rule 2.03
PREMATURE NOTICE OF APPEAL

(a) When a Premature Notice of Appeal is Effective. A notice of ap-
peal that complies with K.S.A. 60-2103(b)—filed after a judge of
the district court announces a judgment to be entered, but before the
actual entry of judgment—is effective as notice of appeal under
K.S.A. 60-2103 if it identifies the judgment or part of the judgment
fromwhichthe appeal istaken with sufficient certainty to informall
parties of the rulings to be reviewed on appeal.

(b) Timing of a Notice of Appeal Challenging Certain Posttrial Mo-
tions. A party intending to challenge an order disposing of any of
the following motions, or a judgment’s alteration or amendment
upon such a motion, must file a notice of appeal—in compliance
with these rules—no laterthan 30 days after the entry of the order
disposing of the last such remaining motion:

(1) for judgment under K.S.A. 60-250(b);
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()

©)
(4)
()

to amend or make additional factual findings under K.S.A. 60-
252(b), whether or notgrantingthe motionwouldalter the judg-
ment;

to alter or amend the judgment under K.S.A. 60-259;

for a new trial under K.S.A. 60-259; or

forreliefunder K.S.A.60-260ifthe motionisfiledno later than
28 days after the judgment is entered.

[History: Restyled rule and amended effective July 1, 2012.]

Rule 2.04
DOCKETING AN APPEAL

(a) Timing; Required Documents; Required Sequence.

1)

()

®3)

Appellant. No laterthan 60 days afteranotice of appeal is filed
inadistrictcourt, the appellantmust complete or obtain andfile
with the clerk of the appellate courts:

(A) the docketing statement required by Rule 2.041;

(B) afile-stamped certified copy of the notice of appeal;

(C) afile-stamped certified copy of the journal entry, judgment
form, or other appealable order or decision;

(D) a file-stamped certified copy of any posttrial motion and
any ruling on the motion;

(E) a file-stamped certified copy of any certification under
K.S.A. 60-254(b);

(F) acopyofanyrequestfortranscriptunder Rule 3.03, a state-
ment that no transcript will be requested, or a certificate of
completion if a transcript has been requested and com-
pleted; and

(G) ifapplicable, any document required under subsections (b)
and (c).

Cross-Appellant. No later than 60 days after a notice of cross-

appeal is filed in a district court, the cross-appellant must com-

plete or obtain and file with the clerk of the appellate courts:

(A) the docketing statement required by Rule 2.041;

(B) afile-stamped certified copy of the notice of cross-appeal;
and

(C) acopy of any request for transcript by the cross-appellant,
a statement that no transcript will be requested, or a certif-
icate of completionif a transcript has been requested and
completed.

Required Sequence. To electronically docket an appeal, an at-

torney must upload the required documents in the order listed
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(b)

(©)

(d)

under (a)(1) or (a)(2) and file the required documents as sepa-

rate PDFs in a single submission in the appellate courts’ elec-

tronic filing system.

(4) Motionto Docket Out of Time. A motion to docketan appeal
out of time must state good cause for the failureto timely docket
the appeal. An attorney must upload the motion to docket out
of time followed by the required documents under (a)(1) or
(a)(2) and filethe documents as separate PDFs in a single sub-
mission in the appellate courts’ electronic filing system.

Prior Appeal to the District Court From Decision of Municipal,

District Magistrate, or Pro Tem. Judge. If an appeal previously

was taken to the district court, file-stamped certified copies of the

municipal, district magistrate, or pro tem. judge’s order and the no-
tice of appeal to district court must accompany the documents filed

under subsection (a).

Appeal From Decision of Administrative Tribunal. If an appeal

originates from an administrative tribunal’s decision, certified cop-

ies of the agency decision, any motion for rehearing and the ruling
on the motion, and the petition for judicial review must accompany

the documents filed under subsection (a).

Docket Fee.

(1) Generally. In addition to filing the documents required under
subsections (a), (b), and (c), an appellant must pay at the time
of docketing—unless paymentis excused or delayed under this
subsection—a docket fee of $145 in addition to any applicable
surcharge. The docket fee is nonrefundable and is the only cost
assessed by the clerk’s office for an appeal.

(2) Indigent Appellant. The docket fee is excused when:

(A) the district court previously determined the appellant to be
indigent, and the appellant’s attorney certifies to the clerk
of the appellate courts that the appellant remains indigent;

(B) the district judge certifies that:

(i) the judge believes the appellant is indigent; and
(i) inthe interestof the appellant’s right of appeal, an ap-
peal should be docketed in forma pauperis; or

(C) a poverty affidavit has been filed in lieu of a fee.

(3) GovernmentEntities. The state of Kansasand itsagenciesand
all citiesand counties in this state are exempted from paying the
docketfeerequiredin (d)(1). If,on final determination of a civil
case, the costs are assessed against the state, a state agency, or
a city or county in this state, the costs must include the amount
of the docket fee.
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()

Clerk’s Notice of Docketing.

(1) Required Notice. On filing of the documents required under
this rule and the payment or excuse for nonpayment of the
docket fee, the clerk of the appellate courts must:

(A) notify all parties that the appeal has been docketed; and
(B) include inthe notification the appellate number assignedto
the appeal.

(2) Parties Entitledto Notice. The notice required by (e)(1) must
be served on the attorney or party who signed the docketing
statement and those on whom the docketing statement was
served.

(3) Others Desiring Notice. A party not listed in (e)(2) must file
an entry of appearance to receive notices.

[History: Am. effective March 6, 1978; Am. effective September 1,
1982; Am. effective June 14, 1988; Am. effective October 9, 1992; Am.
effective February 8, 1994; Am. effective July 1, 2000; Am. effective
May 9, 2005; Restyled rule effective July 1,2012; Am. (d) effective Feb-
ruary 9, 2015; Am. (d) effective September 1,2015; Am. (a) effective
December 19, 2016; Am. effective March 27, 2019.]

(a)

(b)
(c)

(d)

Rule 2.041
DOCKETING STATEMENT

Time to File. No later than 60 days after a notice of appeal or
cross-appeal is filed in a districtcourt, the appellant or cross-appel-
lantmust file with the clerk of the appellate courts a docketing state-
ment, along with other documents required under Rule 2.04. A mo-
tion to docket an appeal out of time must state good cause for the
failure to timely docket the appeal.

Service. Acopy ofthedocketing statement must beservedonallpar-
ties to the appeal or cross-appeal.

Answer to Docketing Statement. If the statement of facts or issues
in a docketing statement is insufficient to provide the court a fair
summary of the facts or issues on appeal, an appellee or cross-ap-
pellee may file an answer to the docketing statement. The answer
must be filed no later than 15 days after the filing of either:

(1) atimely filed docketing statement or

(2) the order granting a motion to docket out of time.

No Grounds for Relief. No party may file a motion based on the
contents of a docketing statement or an answer to a docketing state-
ment.
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(e) Form. A docketing statement and an answer to a docketing state-

ment must be on the applicable judicial council form.
[History: New rule effective October 1, 1982; Am. effective August 24,
1988; Am. effective February 8, 1994; Am. effective July 1,1997; Am.
(b) effective May 9, 2005; Am. (b) effective September 6, 2005; Am. (b)
Ex. 3 effective July 7, 2008; Restyled rule and amended effective July 1,
2012; Am.(a) and (c) effective December19,2016; Am. effective March
27,2019.]

Rule 2.042

CUSTODIAL STATUS OF DEFENDANT IN SENTENCING
APPEAL

When a criminal appeal challenges sentencing, appellant’s attorney
must include on the docketing statement information about defendant’s
custodial status. After the appeal is docketed, the State is obligated to
serve notice on the clerk of the appellate courts of any change in the
defendant’s custodial status while the appeal is pending.

[History: Newrule effective July 7, 2008; Restyled rule effective July
1,2012]

Rule 2.05
MULTIPLE APPEALS

(a) When Multiple Appeals Must Be Docketed Together. When
more than one appeal is taken to an appellate court from judgments
or ordersentered at or about the same time in a district court case,
or froma consolidation of district court cases, the appeals must be
docketed togetherand only one docket fee is required. Thereafter,
the record, briefs, and oral argument must proceed as consolidated
unless the court orders a separation of the appeals.

(b) Separate Appeal Required After Docketing. An appeal from a
judgment or order entered in the district courtafter an appeal in the
same case is docketedin an appellate court must be docketed as a
separate appeal, subject to consolidation under Rule 2.06.

[History: Am. effective March 29, 1984; Restyled rule effective July 1,

2012]
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Rule 2.06
CONSOLIDATION OF APPEALS

(a) When Consolidationis Permitted. Separate appeals may be con-
solidated when:

(1) oneormore common issues are so nearly identical that a deci-
sion in one appeal would be dispositive of all the appeals; or

(2) theinterest of justice otherwise would be served by consolida-
tion.

(b) Motion to Consolidate. An appellate court may order consolida-
tion:

(1) onaparty’s motion under Rule 5.01; or
(2) onitsown after notice to the parties to show cause why the ap-
peals should not be consolidated.

(c) Docket Number of Consolidated Appeals. When a court orders
consolidation, all subsequent proceedings will be conducted under
the lowest docket number.

(d) Briefing and Oral Argument. A party in a consolidated appeal
may file a separate brief and be separately heard on oral argument.

(e) StayinLieuof Consolidation. Inlieu of consolidation,an appellate
courtmay issuean order staying proceedings inan appeal until com-
mon issues in a separately pending appeal are determined.

[History: Restyled rule effective July 1,2012.]

RECORD ON APPEAL
Rule 3.01
CONTENT OF RECORD

(a) Entire Record. The entire record consists of:
(1) all original papers and exhibits filed in the district court;
(2) the courtreporter’s notes and transcripts of all proceedings;
(3) any othercourt authorized record of the proceedings, including
an electronic recording; and
(4) the entries onthe appearance docket in the districtcourt clerk’s
office.
(b) Recordon Appeal.
(1) Therecordonappeal consists of that portion of the entirerecord
which is required by these rules or requested by a party.
(2) An appellate courtmay, on its own, order that additional parts
of the entire record be filed.
[History: Restyled rule effective July 1,2012.]
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Rule 3.02
PREPARATION OF RECORD ON APPEAL FOR FILING

(a) Timing. No later than 14 days after notice from the clerk of the ap-
pellate courts that an appeal hasbeen docketed, the clerk of the dis-
trictcourt must compilethe record onappeal in one or more conven-
ient volumes.

(b) Volume; Requirements. The following rules apply to a volume
contained in a record on appeal:

(1) a‘“volume”may beafile, folder, or other binder into which pa-
pers are securely fastened;

(2) each page in a volume must be conveniently viewable and sep-
arately numbered;

(3) each volume must be numbered and display on its face the vol-
ume number and the case caption;

(4) totheextentpossible,the paperswithinavolume—and, ifappli-
cable, the volumeswithin arecord onappeal—must be arranged
in chronological order by filing date; and

(5) incases consolidated for appeal, the record on appeal should be
preparedas if it were one case, using separate, continuous, non-
repeating volume numbers.

(c) Contents of Recordon Appeal. The record on appeal consists of
the following:

(1) A certified copy of the appearance docket and the following
original documents:

(A) Inacivil case:
(i) the petition or, if amended, the amended petition;
(i) the answer or, if amended, the amended answer;
(iii) any reply or, if amended, the amended reply;
(iv) the pretrial order(s);
(v) the opinion, findings, and conclusions of the district
court;
(vi) the jury verdict, if any;
(vii) the judgment; and
(viii) the notice of appeal.
(B) Ina criminal case:
(i) the complaint, indictment, or information, and any
amendment to the original;
ii) any written plea;
i) the jury verdict, if any;
) the journal entry of judgment;
v) the notice of appeal; and
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(d)

)

®3)
(4)

(vi) onfilingofarequestbytrial or appellate counsel, the
presentence report, any report received from the ap-
propriate reception and diagnostic facility of the Kan-
sas Department of Corrections, any report from the
state security hospital, and all other diagnostic re-
ports. If the inclusionof reports isrequested underthis
paragraph, the clerk must include the specified re-
ports in a separate volume of the record on appeal.
The separate volume mustbekeptsealedexcept when
being used by appellate counsel or the courts.

All reporters’ transcripts of proceedings before the districtcourt
that are available at the time the clerk of the district court com-
piles the record on appeal.

Any other paper or exhibit that is added to the record on appeal
under subsection (d).

The clerk of the district court must prepare and include in the
record on appeal a table of contents showing the volume and
page number of each paperor exhibit contained in the record.
A copy of the table of contents must be furnished to each party.

Additionto Record on Appeal. A party may request adding to the
record on appeal any part of the entire record under Rule 3.01(a).
The following rules apply:

1)

()

®3)

(4)

Addition Must Be SpecifiedwithParticularity. Arequestun-

der this subsection must specify the addition with particularity.

A request for remaining portions of the entire record without

particularization is not sufficient.

Requirement of Transcription. A court reporter’s notes and

any court-authorized electronic recording of a court proceeding

must be transcribed by a certified court reporter or court tran-
scriptionist before being added to the record on appeal.

IfRecordon Appeal Has Not Been Transmitted. If the record

on appeal has not been transmitted to the clerk of the appellate

courts, the following rules apply:

(A) The party requesting the addition must serve the request on
the clerk of the district courtand—if the requested addition
isanexhibitthatwas offered oradmitted into evidenceand
is in a court reporter’s custody—on the reporter, who
promptly must deliver the exhibit to the clerk of the district
court for inclusion in the record on appeal.

(B) The clerk must add the requested addition to the record on
appeal. No court order is required.

If Record on Appeal Has Been Transmitted. If the record on

appeal has been transmitted to the clerk of the appellate courts,
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the party requesting the addition must file amotion inthe proper
appellate court. An addition to the record on appeal may be made
only on an order of the clerk of the appellate courts or an appel-
late justice or judge. If a requested addition is an exhibit that
was offered or admitted into evidence and is in a court re-
porter’s custody, a copy of the order granting the motion must
be served onthe reporter, who promptly must deliver the exhibit
to the clerk of the district court for inclusion in the record on
appeal.

[History: Am.effective March 6,1978; Am. effective July 1,1982; Am.
effective March 29,1989; Am. effective February 8,1994; Am. effective
July 1,2010; Restyled rule effective July 1,2012; Am. (b) and (d) effec-
tive December 19, 2016; Am. (d) effective September 11, 2017; Am.
effective September 6, 2018.]

(a)

(b)

(©)

(d)

Rule 3.03
TRANSCRIPT IN RECORD ON APPEAL

Requesting Transcript; Appellant’s Duty; Stipulation. When the
appellant considers a hearing transcript necessary to properly pre-
sentthe appeal, the appellant must request thetranscript nolater than
21 days after filing the notice of appeal in the district court. The
request mustbe clearly designated “for appeal purposes.” Unless all
affected parties stipulate that specific portionsare not required for
purposes of the appeal, the request must be for a complete transcript
of the hearing. Counsel for the parties must make a good faith effort
to stipulate to avoid unnecessary expenses. The appellate court may
consider an unreasonable refusal to stipulate when apportioning the
cost of the transcript under Rule 7.07(d). Jury voir dire, opening
statements, and closingarguments of counsel will not be transcribed
unless specifically requested.

No Court Order Required for Transcript Request. Notwith-
standing K.S.A. 22-4505(b), 22-4506(b), and 22-4509, a district
court order is not required to request a transcript from a court re-
porter.

Transcript Requestedby Appellee. No later than 14 days after ser-
vice of appellant’s request under subsection (a), the appellee may
request a transcript of the jury voir dire, opening statements, closing
arguments, or any other hearing not requested by appellant, but the
appellee is responsible for payment for the additional transcript, in-
cluding advance payment, in the same manner as the appellant is
responsible for the main transcript.

Filing and Service of Transcript Request. The original of a tran-
script request must be filed in the district court and served on the
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()

()

(9)

(h)

reporter and all parties. At the time the appeal is docketed under
Rule 2.04, the appellant must file with the clerk of the appellate
courts a copy of the initial transcript request and any stipulation for
less than a complete transcript of a hearing. An additional transcript
request must be served and filed in the same manner.

Time Schedule for Transcripts; Certificate of Completion. A
transcript mustbe completed no later than 40 days after service ofa
request unless the courtreporterapplies for and receives an exten-
sion of time under Rule 5.02. The court reporter must file the com-
pleted transcript with the clerk of the district court and must serve
on the clerk of the appellate courts and each party a certificate of
completion. A certificate of completion must identify the hearing
date, the type of hearing transcribed, and the date the transcript was
filed. The transcript and the certificate of completion must include
the court reporter’s Supreme Court certified court reporter registra-
tion number.

Advance Payment. An appellant, other than the state or a state
agency or subdivision, must advance the payment of the estimated
cost of a requested transcript if the court reporter serveson the ap-
pellant—no later than 14 days after receipt of a request for a tran-
script—the estimated cost and demand for advance payment. Are-
porter who properly serves a demand for advance payment under
this subsection is not required to begin the transcript until the re-
porter receives payment of the estimated cost. Failure to make ad-
vance paymentno later than 14 days after serviceof ademandunder
this subsection is ground for dismissal of the appeal by the appellate
court.

Electronically Filed Transcripts. When filinga transcript electron-
ically, a certified shorthand reporter must use an assigned username
and passwordto access the appellate courts’ electronicfiling system.
Seal. If atranscript is being filed electronically, an electronic signa-
ture by a certified shorthand reporter acts as a seal required by
K.S.A. 20-913.

[History: Am.effective March 6,1978; Am.effective July 1,1982; Am.
effective April 10, 1987; Am. effective August 30, 1990; Am. effective
October 9,1992; Am. (a) and (d) effective March 21, 2008; Am. (b) and
(e) effective July 1,2010; Restyled rule effective July 1,2012; Am. ef-
fective December 19, 2016.]



24 RuULES ADOPTED BY THE SUPREME COURT

Rule 3.04
UNAVAILABILITY OF TRANSCRIPT OR EXHIBIT

(a) Transcript. If the transcript of a hearing or trial is unavailable, a
party to an appeal may prepare a statement of the evidence or pro-
ceedings fromthe best available means, including the party ’s own
recollection, for use instead of a transcript. The statement must be
served on all parties, who may serve an objection or proposed
amendment no later than 14 days after being served. The statement
and any objection or proposed amendment then must be submitted
to the districtcourt for settlementand approval. As settled and ap-
proved, the statement must be included by the clerk of the district
court in the record on appeal.

(b) Exhibit. If an exhibit offered, admitted, or excluded in a hearing or
trial is unavailable, a party to an appeal may prepare a photocopy or
any facsimile that accurately duplicates the original exhibit. The
substitute exhibit must be served on all parties, who may serve an
objection or proposed amendment no later than 14 days after being
served. The substitute exhibitand any objection or proposed amend-
ment then must be submitted to the district court for settlementand
approval. As settled and approved, the substitute exhibit must be in-
cluded by the clerk of the district court in the record on appeal.

[History: Am. effective July 1, 2010; Restyled rule and amended effec-

tive July 1,2012.]

Rule 3.05
APPEAL ON AGREED STATEMENT

In place of the record on appeal as defined in Rule 3.01, the parties
may prepare, sign, and submit to the district court no later than 21 days
after filing the notice of appeal a statement of the case showing how the
issues presented by the appeal arose and were decided in the district
court. The statement must set forth only those facts asserted and proven
or sought to be proven thatare essential to the appellate court’s resolu-
tion of the issues. The statement must include a copy of the judgment
appealed from, a copy of the notice of appeal with its filing date, and a
concise statement of the issues raised. If the statement is truthful, it—
together with any additions that the district court may consider necessary
to a full presentation of the issues on appeal—must be approved by the
district court. The statement then must be filed with the clerk of the dis-
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trict court and constitutes the record on appeal in lieu of the record spec-
ified in Rule 3.02.

[History: Am. effective March 6, 1978; Restyled rule and amended ef-
fective July 1, 2012.]

Rule 3.06
ACCESS TO RECORD ON APPEAL

(a) Access to Paper Records. Each volume of the record on appeal
mustbe available to the parties to the appeal duringthe time allotted
for the preparation of their respective briefs. During these times, an
attorney who isamember of the Kansas barand is counsel of record
may—unless removal is restricted by the court for good cause—re-
move the record from the clerk’s office but is responsible to the
courtto return the record in its original condition upon completion
of the brief.

(b) AccesstoElectronic Records. Arecord onappeal prepared in elec-
tronic format must be made available to the parties in electronic for-
mat.

[History: Am. effective October 14, 2005; Restyled rule and amended

effective July 1, 2012; Am. effective December 19, 2016.]

Rule 3.07
TRANSMISSION OF RECORD ON APPEAL

(a) Requestfor Transmission; Time. Onexpiration of the time for fil-
ing briefs permitted under Rule 6.01 or any granted extensions of
that time, the clerk of the appellate courts may request that the clerk
of the district court transmitthe record on appeal prepared in com-
pliance with Rules 3.02, 3.04, or 3.05 to the clerk of the appellate
courts. The clerk of the district court must forward the record no
later than 7 days after receipt of the clerk of the appellate court’s
request.

(b) Exhibits. A district court may transmit to the clerk of the appellate
courts exhibits that are documents, photographs, or electronically
stored information. A party wishing to include any other exhibit
must prepare a photograph, notlargerthan 8 %2 by 11 % inches, that
fairlyand accurately depicts the exhibitand serve the photograph on
opposingparties. Any objectionmust be served no laterthan 14 days
after service of the photograph. The photograph and any objection
must be submitted to the district court for settlement and approval.
As approved, the clerk of the district court must include the photo-
graph in the record on appeal.
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(c) Items of Unusual Bulk or Weight. A party must make advance
arrangements with the clerk of the district court for the transporta-
tion and cost of transporting all documents, photographs, or elec-
tronically stored information of unusual bulk or weight.

[History: Am. effective February 8, 1994; Am. effective July 1, 2010;

Restyled rule effective July 1,2012; Am. (b) and (c) effective September

11,2017]

Rule 3.08
COPY OF RECORD ON APPEAL

Before a record on appeal is transmitted to the clerk of the appellate
courts, a party to the actionin the district court may file a request with
the clerk of the district court that all or part of the record be duplicated
and that the duplicate be retained in the office of the clerk of the district
court. On payment by the requesting party of the amountthe clerk of the
districtcourtspecifiesasthe cost of duplication, the clerk must duplicate
the requested documents before transmitting to the clerk of the appellate
courts the original record on appeal as required under Rule 3.07.
[History: Restyled rule effective July 1, 2012.]

Rule 3.09

PREPARATION OF RECORD FOR UNITED STATES
SUPREME COURT

(a) Requestfor Record. Whenthe United States Supreme Court grants
a petition for writ of certiorari concerning a decision of a Kansas
appellate court, the clerk of the appellate courts will certify and
transmitthe record onappeal to the United States Supreme Court on
request of the clerk of the United States Supreme Court.

(b) IfRecordin District Court. Whenthe record onappeal,or any part
thereof, has been returnedto the districtcourt, the clerk of the ap-
pellate courts must request the clerk of the district court to transmit
promptlyto the clerk of the appellate courts the record on appeal.

[History: Restyled rule and amended effective July 1, 2012.]



APPELLATE PRACTICE 27

INTERLOCUTORY APPEALS

(a)

(b)

(©)
(d)

Rule 4.01

INTERLOCUTORY APPEAL IN CIVIL CASE UNDER
K.S.A. 60-2102(c)

Application; Filing and Service. No later than 14 days after an or-
der is entered from which an appeal is sought under K.S.A. 60-
2102(c), an application for permission to take the appeal must be:
(1) filed with the clerk of the appellate courts along with the re-
quired docket fee; and
(2) servedon all attorneys of record and unrepresented parties.
Amended Order; Timing. Anorder may be amended to include the
findings required by K.S.A. 60-2102(c) if a motion to amend is
served and filed no later than 14 days after the order is filed. If an
order is amended under this subsection, an application for permis-
sion to take an appeal mustbe served and filed no later than 14 days
after the amended order is entered.
Docketing of Application. An application under this rule will be
docketed as a regular appeal to the Court of Appeals.
Application; Contents. An application under this rule must:
(1) state the relevant facts, including:
(A) the facts necessary to understand the question presented;
(B) the question itself;
(C) the relief sought;
(D) the nature of the district court proceedings; and
(E) a brief history of the proceedings, including all important
dates;
(2) state briefly:
(A) the controlling question of law involved;
(B) the substantial ground for difference of opinionaboutthe
controlling question of law; and
(C) the basis for belief that an immediate appeal may materi-
ally advance the ultimate termination of the litigation;
(3) include as an attachment a file-stamped certified copy of the
order—which must contain the findings required under K.S.A.
60-2102(c)—fromwhichthe appeal is sought to be taken; and
(4) if an order has been amended under subsection (b), include as
attachments file-stamped certified copies of the motion to
amend and the amended order.



28 RuULES ADOPTED BY THE SUPREME COURT

(e) Response. A party may serve and file aresponseto an application
under thisrule no later than 7 days after being served with the ap-
plication. The application and response will be submitted without
oral argument.

(f) Notice of Appeal Not Required. A notice of appeal need not be
filed. The date when the order granting permission to appeal is en-
tered serves as the date of the notice of appeal for calculating time
under these rules.

(g) Docketing the Appeal. If permission to appeal is granted, no addi-
tional docketfee will be charged, and the record on appeal will be
filed underthe docket number assigned to the application. The ap-
peal isdeemed docketed when—no later than 21 days after the order
granting permission to appeal is entered—the following are filed
with the clerk of the appellate courts:

(1) acopyofarequestfortranscriptfiled under Rule 3.03,awritten
statement that no transcriptwill be requested, or a certificate of
completion of the transcript; and

(2) the docketing statement required by Rule 2.041.

[History: Am. effective July 1, 1982; Am. effective February 20, 1985;

Am. effective February 8, 1994; Am. effective July 1, 1997; Am. effec-

tiveJuly 1,2010; Restyled rule and amended effective July 1,2012; Am.

(a) and (g) effective December 19, 2016.]

Rule 4.01A

INTERLOCUTORY APPEAL IN CIVIL CASE UNDER
K.S.A. 60-223(f)

(a) Application; Filing and Service. No later than 14 days after an or-
der is entered from which an appeal is sought under K.S.A. 60-
223(f), an application for permission to take the appeal must be:
(1) filed with the clerk of the appellate courts along with the re-

quired docket fee; and
(2) served on all other parties to the district court action.

(b) Docketing of Application. An application under this rule will be
docketed as a regular appeal to the Court of Appeals.

(c) Application; Contents. An application under this rule must:

(1) state the relevant facts, including:
(A) the facts necessary to understand the question presented;
(B) the question itself;
(C) the relief sought;
(D) the reasons why the appeal should be allowed;
(E) the nature of the district court proceedings; and
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(d)

(e)

()

(F) a brief history of the proceedings, including all important
dates;

(2) include as an attachment a file-stamped certified copy of the
order from which the appeal is sought to be taken.

Response. A party may serve and file a response to an application
under this rule no later than 7 days after being served with the ap-
plication. The application and response will be submitted without
oral argument.
Notice of Appeal Not Required. A notice of appeal need not be
filed. The date when the order granting permission to appeal is en-
tered serves as the date of the notice of appeal for calculating time
under these rules.
Docketing the Appeal. If permission to appeal is granted, no addi-
tional docket fee will be charged, and the record on appeal will be
filed underthe docket number assigned to the application. The ap-
peal isdeemed docketed when—no later than 21 days after the order
granting permission to appeal is entered—the following are filed
with the clerk of the appellate courts:

(1) acopyofarequestfortranscriptfiled under Rule 3.03,awritten
statement that no transcriptwill be requested, or a certificate of
completion of the transcript; and

(2) the docketing statement required by Rule 2.041.

[History: New rule adopted effective July 1,2012; Am. (a) and (f) ef-
fective December 19, 2016.]

(@)

(b)

Rule 4.02
INTERLOCUTORY APPEAL BY PROSECUTION

Notice of Appeal. When anappeal is taken to the Court of Appeals
under K.S.A. 22-3601(a) and 22-3603, the notice of appeal must be
filed with the clerk of the district court no later than 14 days after
entry of the order from which the appeal is taken. A copy of the
notice of appeal must be served on defense counsel or on the de-
fendant, if unrepresented.

Docketing the Appeal. No laterthan 21 daysafter the notice of ap-

peal is filed, the prosecution must file with the clerk of the appellate

courts the documents listed in paragraphs (1) through (4). The ap-
peal will be docketed on filing of:

(1) afile-stamped certified copy of the notice of appeal;

(2) the docketing statement required by Rule 2.041;

(3) afile-stamped certified copy of the order appealed from—or, if
the order is not in writing, a transcript of the court’s announce-
ment of its order—together with any written opinion or memo-
randum of the district court relating to the order; and
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(©)

(d)

()
()

(4) acopyofarequestfortranscriptfiled under Rule 3.03,awritten
statement indicating no transcript is necessary, or a certificate
of completion of the transcript.

Record on Appeal. The clerk of the district court must prepare the

record on appeal under Rule 3.02. The record on appeal consists of

the following documents:

(1) acopy of:

(A) the warrant, search warrant, confession, or other written
evidence quashed or suppressed; or

(B) a description—approved by the district court—of any
physical evidence or a summary of any oral admission or
testimony suppressed;

(2) acopy of any affidavit and the transcript of any testimony that:
(A) providedthe basis for the issuance of a warrant or search

warrant that was quashed; or
(B) servedasthebasisforthe seizure of evidence that was sup-
pressed;

(3) if testimony was taken on the motion to quash or suppress, a
copy of the transcript, or—if the parties agree—a narrative
statement of the testimony; and

(4) any other portion of therecord required by the appellate court.
Briefing Schedule. The prosecution mustserve and file its brief no
later than 30 days after being served with the certificate of comple-
tion of the transcriptunder Rule 3.03 or no later than 40 days after
docketing if no transcript is requested. The defense must serve and
file its brief no later than 30 days after being served with the prose-
cution’s brief.

Stay of District Court Proceedings. Further proceedingsin the dis-

trict court are stayed pending determination of the appeal.

Post-Mandate Action by District Court. After receiptof the man-

date, on the prosecution’s motion, the district court must issue:

(1) an order for the defendant to appear; or

(2) an alias warrant for the defendant’s arrest.

[History: Am. (a) effective July 1, 1982; Am. effective February 8,
1994; Am. (b) effective November 6, 2000; Am. (c) effective September
6, 2005; Am. (a) effective March 21, 2008; Am. (a) effective July 1,
2010; Restyled rule and amended effective July 1, 2012; Am. (b) effec-
tive December 19, 2016.]
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MOTIONS
Rule 5.01
APPELLATE COURT MOTION
(a) Generally. Unless made during a hearing, an applicationto an ap-

(b)
(©)
(d)

pellate court must be by written motion filed with the clerk of the

appellate courts and must state with particularity the ground for the

motion and the relief or order sought. Each motion must contain
only a single subject.

(1) Except when docketing an appeal, an attorney must not file
multiple pleadings in a single transmission within the appellate
court’s electronic filing system.

(2) Due to the transition of the appellate courts to electronic rec-
ords,aparty appearingpro se must file an original and one copy
of any motion filed with the appellate courts.

Response to a Motion. A party may serve and file a response no

later than 7 days after being served with a motion.

Oral Argument. Oral argumenton a motion will be permitted only

by court order.

Motion by Represented Party.

(1) Motion. A party represented by counsel may file a motion on
the party’s own behalf only to take the following action:
(A) remove counsel,

(B) file a supplemental brief, or

(C) file a supplemental petition for review raising only the is-
sues raised in a supplemental brief if the party filed one in
the Court of Appeals.

(2) Service. Amotion filed under subsection (d) must be served on
the party’s counsel and all other parties to the appeal.

(3) Pro Se Party. Subsection (d) doesnot applyto a party appear-
ing pro se.

[History: Am. effective June 14, 1988; Am. effective September 16,
1992; Am. effective September 6,2005; Am. (a) effective July 1, 2010;
Restyled rule and amendedeffective July 1,2012; Am. effective Decem-
ber 19, 2016; Am. effective July 2, 2018.]
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Rule 5.02
EXTENSION OF TIME

(a) Motionfor Extensionof Time. A party that may or must perform
an act required under these rules within a specified time may file
with the clerk of the appellate courts a motion for an extension of
time. The motion must be served on all parties and must state:
(1) the present due date;

(2) the number of extensions previously requested;
(3) the amount of additional time needed; and
(4) the reason for the request.

(b) Adverse Party’s Consent. An adverse party’s consent to an exten-
sion of time will be considered, but is not controlling.

(c) MotionFiled After Time Expired. A motion for an extension of
time filed after the time to act has expired must state the reasons
constituting excusable neglect.

(d) Extensionof Time. The clerk of the appellate courts or the court
may grant an extension of time not exceeding 20 days without wait-
ing for a response.

[History: Restyled rule and amended effective July 1,2012; Am. (d) ef-

fective December 19, 2016.]

Rule 5.03
CLERK’S AUTHORITY ON MOTION

(a) Clerk’s Authority to Rule on Motion. Unlessamotion isopposed,
the clerk of the appellate courts may rule on a motion:
(1) for extension of time;
(2) to correcta brief;
(3) to substitute a party; or
(4) to withdraw a brief to make corrections.

(b) Clerk’s Order. The clerk of the appellate courts must enter on the
appearance docket an order issued under this rule.

[History: Restyled rule effective July 1, 2012.]

Rule 5.04
VOLUNTARY DISMISSAL

(a) Voluntary Dismissal; When Allowed; Effect. Before an opinion
is filed, an appellant may dismiss an appeal by stipulation or by fil-
ing with the clerk of the appellate courts and serving on all parties a
notice of dismissal. Adismissal of one party’s appeal does not affect
any other party’s appeal.
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(b) Assessment of Costs and Expenses. Unless the parties agree to a
dismissal by stipulation, the court on motion and reasonable notice
may assess against the appellant the costs and expenses incurred by
the appellee before the dismissal date that would have beenassessed
againstthe appellantifthe case had notbeen dismissed and the judg-
ment or order had been affirmed.

[History: Am. effective September 6, 2005; Restyled rule effective July

1,2012]

Rule 5.05
INVOLUNTARY DISMISSAL

(a) Involuntary Dismissal. An appellate court may dismiss an appeal
due to a substantial failure to comply with these rules or for any
other reason requiring dismissal by law:

(1) onmotion of a party with at least 14 days’ notice to the appel-
lant; or

(2) onthe court’s own by issuing to the appellant a notice to show
cause no later than 14 days after the notice why the appeal
should not be dismissed.

(b) Remand for Fact-Finding. If dismissal depends onan issue of fact,
the appellate court may remand the case to the district court with
direction to make findings of fact.

(c) Costsand Expenses. When an appeal is dismissed under this rule,
the court on motion and reasonable notice may assess against the
appellant the costs and expenses incurred by the appellee before the
dismissal date that would have been assessed againstthe appellant
if the case had not been dismissed and the judgment or order had
been affirmed.

[History: Am. effective July 1, 2010; Restyled rule effective July 1,

2012]]

Rule 5.051
DISMISSAL OF APPEAL BY DISTRICT COURT

(a) District Court’s Jurisdiction to Dismissan Appeal. When an ap-
pellanthasfiled anotice ofappeal inthe district court, buthas failed
to docket the appeal incompliance with Rule 2.04,the appeal is pre-
sumed abandoned and the district court may enter an order dismiss-
ing the appeal.
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(b)

Finality of Order of Dismissal. Adistrict court’s order of dismissal
pursuant to subsection (a) is final unless:
(1) the appellant, no later than 30 days after entry of the order:
(A) files with the clerk of the appellate courts in compliance
with Rule 5.01 an application for reinstatement showing
good cause for reinstatement; and
(B) submits all documents and pays the docket fee required by
Rule 2.04, unless payment is excused; and
(2) the appellate courthaving jurisdiction of the appeal reinstates it
for good cause shown.

[History: New rule effective September 14, 1978; Am. effective July 1,
1997; Am. effective September 6, 2005; Restyled rule effective July 1,

2012]
Rule 5.06
RELEASE AFTER CONVICTION
(a) Generally. Anapplication for release after conviction,under K.S.A.

(b)

(©)

22-2804(2) or 21-6820(b), may be made to the appellate court hav-

ing jurisdiction of the appeal.

Application; Requirements. The application must:

(1) state the district court’s disposition of the application;

(2) state the nature of the offense and sentence imposed;

(3) state the amountof any appearance bond previously required in
the case;

(4) state the defendant’s family ties, employment, and financial re-
sources; the length of the defendant’s residence in the commu-
nity; and any record of defendant’s prior convictions;

(5) statethedefendant’srecord of appearance atcourt proceedings,
including failure to appear; and

(6) includeasanattachmentacopy ofthedistrictcourt’s order stat-
ing the reason for its action.

Conditions. If releaseis granted, the ordermust state any conditions

imposed by the appellate court or may remand to the district court

to establish conditions for the release.

[History: Am. effective July 1,1982; Am. effective September 6, 2005;
Restyled rule and amended effective July 1, 2012; Am. (a) effective
April 24,2013.]
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BRIEFS
Rule 6.01
TIME SCHEDULE FOR BRIEFS

(a) Servingand Filing. A brief must be served on all other partiesand
thenfiled with the clerk of the appellate courts no later than the time
stated in subsection (b).

(b) Brief Filing Schedule.

(1) Appellant’s Brief.

(A) If areporter’stranscriptwas notordered or ifall transcripts
orderedwere filedwith the clerk of the district court before
docketing, an appellant must file a brief no later than 40
days after the date of docketing.

(B) If a transcript was ordered, but was not filed before dock-
eting, an appellant must file a brief no later than 30 days
after service of the certificate of filing of the transcriptun-
der Rule 3.03.

(C) If arecord on appeal includes a statement of proceedings
underRule 3.04 oran agreed statement under Rule 3.05,an
appellant must file a brief no later than 30 days after the
statement is filed with the clerk of the district court.

(2) Appellee or Appellee/Cross-Appellant’s Brief. An appellee

or appellee/cross-appellant must file a brief no later than 30

days after the appellant’s brief is served.

(3) Cross-Appellee’s Brief. A cross-appellee must file a brief no
later than 21 days after the cross-appellant’s brief is served.

(4) Appellee/Cross-Appellee’s Brief. An appellee/cross-appellee
must file a brief no later than 21 daysafter the appellee/cross-
appellant’s brief is served.

(5) Reply Brief. A reply brief must be filed no later than 14 days
after service of the brief to which the reply is made.
[History: Am. effective February 8, 1994; Am. effective September 6,

2005; Restyled rule and amended effective July 1, 2012.]

Rule 6.02
CONTENT OF APPELLANT’S BRIEF

(a) Required Contents. An appellant’s brief must contain the follow-
ing:
(1) Atable of contents that includes:
(A) page references to each division and subdivisionin the
brief, including each issue presented; and
(B) the authorities relied on in support of each issue.
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(b)

(2) A brief statementof the nature of the case—e.qg., whetheritis a
personal injury suit, injunction, quiet title, etc.—and a brief
statement of the nature ofthe judgment or order from which the
appeal was taken.

(3) A brief statement, without elaboration, of the issues to be de-
cided in the appeal.

(4) A concise but complete statement, without argument, of the
facts thatare material to determining the issues to be decided in
the appeal. The facts included in the statement must be keyed
to the record onappeal by volume and page number. The court
may presume thata factual statement made withouta reference
to volume and page number hasno support in the record on ap-
peal.

(5) The arguments and authorities relied on, separated by issue if
there is more than one. Each issue must begin with citation to
the appropriate standard of appellate review and a pinpoint ref-
erence to the location in the record on appeal where the issue
was raised and ruled on. If the issue was not raised below, there
must be an explanation why the issue is properly before the
court.

Optional Appendix. At the option of the appellant, an appellant’s
brief may contain an appendix—without comment—consisting of
limited extracts from the record on appeal which the appellant con-
siders to be of critical importance to the issues to be decided. The
appendix is for the court’s convenience and is not a substitute for
the record itself. When an appendix is included, the statement of the
case and the brief may make references to it, but the references are
supplementary—and not in lieu of—the required references to the
volume and page number of the record itself.

[History: Am. effective February 8,1994; Am. effective September 6,
2005; Restyled rule effective July 1, 2012.]

(a)

Rule 6.03
CONTENT OF APPELLEE’S BRIEF

Required Contents. An appellee’s brief must contain the follow-
ing:
(1) Atable of contents that includes:
(A) page references to each division and subdivisionin the
brief, including each issue presented; and
(B) the authorities relied on in support of each issue.
(2) Astatementeitherconcurringinthe appellant’s statement of the
issues involved or stating the issues the appellee considers nec-
essary to disposition of the appeal.
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(3) A statement, without argument, of the facts or a statementac-
knowledging the correctness of the appellant’s statement of the
facts or adding correctionsand supplemental statements to the
extent necessary. The statement must be supported by refer-
ences to the record in the same manner as required of the appel-
lant under Rule 6.02.

(4) The arguments and authorities relied on, separated by issue if
there is more than one. Each issue must begin with citation to
the appropriate standard of appellate review; appellee must ei-
ther concur in appellant’s citation to the standard of appellate
review or cite additional authority.

(5) If the appellee is also a cross-appellant, a separate section for
the cross-appeal with content comparable to that of an appellant
under Rule 6.02, except without duplication of statements, ar-
guments, or authorities already contained in the appellee’s
brief. To avoid duplication, references may be made to the ap-
propriate portions of the appellee’s brief.

(b) Optional Appendix. At the option of the appellee, an appellee’s
brief may contain an appendix containing limited extracts from the
record onappeal for the same purpose and subject to the same limi-
tations prescribed for the appellant’s appendix under Rule 6.02.

[History: Am. effective February 8, 1994; Am. (d) effective July 1, 1997;

Am. (f) effective September 6, 2005; Restyled rule effective July 1,2012.]

Rule 6.04
CONTENT OF CROSS-APPELLEE’S BRIEF

The content of a cross-appellee’s brief must be comparable to that
of an appellee, but without duplication of statements, arguments, or au-
thorities already contained in the appellant’s or cross-appellant’s brief.
To avoid duplication, references may be madeto the appropriate portions
of the opposing brief.

[History: Restyled rule effective July 1,2012.]

Rule 6.05
REPLY BRIEF

A reply briefmay not be submitted unless made necessary by new
material contained in the appellee’s or cross-appellee’s brief. A reply
brief mustinclude aspecific reference to the newmaterial being rebutted
and may not include, except by reference, a statement, argument, or au-
thority already included in a preceding brief. If a reply brief is permissi-
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ble, a cross-appellee must combine the reply brief with the cross-appel-
lee’s brief as a separate section.
[History: Restyled rule effective July 1, 2012.]

Rule 6.06
BRIEF OF AMICUS CURIAE

(a) When Permitted. A brief of an amicus curiae may be filed when:
(1) anapplicationto file the brief is served on all parties and filed
with the clerk of the appellate courts; and
(2) the appellate court enters an order granting the application.
(b) Filing and Service of Amicus Brief. A brief of an amicus curiae
must be:
(1) filed no later than 30 days before oral argument; and
(2) served on all parties.
(c) Replyto AmicusBrief. Any party may respondtoabriefofan ami-
cus curiae no later than 21 days after the brief is filed.
(d) Oral Argument. An amicus curiae is notentitled to oral argument.
[History: Am. effective February 8, 1990; Restyled rule effective July
1,2012]

Rule 6.07
FORMAT FOR BRIEFS

(a) Text; Footnotes; Reproduction.

(1) Text. Text must be printedin a conventional style font not
smaller than 12 point with no more than 12 characters per inch.
The suggested size and fonts include 13 point in Times New
Roman, Book Antigua, Century Schoolbook, and Palatino Li-
notype. Text, excluding pagination, must notexceed 6% inches
by 9 inches. All text must be double-spaced except block quo-
tations and footnotes which may be single-spaced.

(2) Footnotes. Footnotes should be avoided, but, if footnotes are
absolutely necessary, every footnote must commence on the
same page as the text to which it relates.

(3) Reproduction. A brief may be reproduced by any process that
yields a clear black image onwhite paper. The paper must be
opaque andunglazed. Only one side of the paper may be used.

(b) Brief Cover; Color and Content.

(1) The cover of any brief must be white.

(2) The cover of a brief must contain the following:

(A) the appellate court docket number in the following form:
[two-digit year in which the case was docketed]-[six-digit
assigned case number withouta comma]-[“A” for Court of



APPELLATE PRACTICE 39

Appeals or “S” for Supreme Court] (Example: 16-999999-
A);

(B) the words “IN THE COURT OF APPEALS OF THE
STATE OF KANSAS” or “IN THE SUPREME COURT
OF THE STATE OF KANSAS,” whichever isappropriate;

(C) the caption of the case as it appeared in thedistrictcourt,
exceptthata party must be identified not only as a plaintiff
or defendant but also as an appellant or appellee;

(D) the title of the document, e.g., “Brief of Appellant” or
“Brief of Appellee,” etc.;

(E) the words “Appeal from the District Court of

___County, Honorable ,
Judge, District Court Case No.

(F) the name, address, telephone number, fax number e-mail
address, and attorney registration number of one attorney
for each party on whose behalf the brief is submitted. An
attorney may be shown as being of a named firm. Addi-
tional attorneys joining in the brief must not be shown on
the cover but may be added at the conclusion of the brief;
and

(G) when additional time for oral argument is requested in the
Supreme Court under Rule 7.01(e) or in the Court of Ap-
peals under Rule 7.02(f), the words “oral argument:” must
be printed onthe lower rightportion of the brief cover, fol-
lowed by the desired amount of time.

(c) Page Limitation. Unless the court orders otherwise, the length of
briefs—excluding the cover, table of contents, appendix, and certif-
icate of service—may not exceed the following:

(d)

()

(1)
(2)
(3)
(4)
(5)
(6)
(7)

Brief of an Appellant — 50 pages;

Brief of an Appellee — 50 pages;

Brief of an Appellee and Cross-Appellant — 60 pages;
Brief of an Appellee and Cross-Appellee — 60 pages;
Brief of a Cross-Appellee — 25 pages;

Reply Brief — 15 pages; and

Brief of an Amicus Curiae — 15 pages.

Motion to Exceed Page Limitation. A motion to exceed a page
limitation in subsection (c) mustbe submitted prior to submission of
the brief and must include a specific total page request. The court
may rule on the motion without waiting for a response from any
other party.

AbbreviatedBriefs. The appellate court hearinga matter may order
briefs to be abbreviated in content or format.
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(f) Acceptance for Filing. A brief that does not conform substantially

with the provisions of this rule will not be accepted for filing.
[History: Am. effective September 1, 1989; Am. effective February 8,
1994; Am. (a) effective July 1, 1997; Am. (g) effective May 12, 2004;
Am. effective September 6,2005; Restyled rule effective July 1, 2012;
Am. effective December 19, 2016.]

Rule 6.08
REFERENCE WITHIN BRIEF

Unlessthe context particularly requires adistinction between parties
as appellant or appellee, parties normally should be referred to in the
body of a brief by their status in the district court, e.g., plaintiff, defend-
ant, etc., or by name. Citation of a court decision mustbe by the official
citationfollowed by any generally recognized reporter system citation.
[History: Restyled rule effective July 1, 2012.]

Rule 6.09
ADDITIONAL AUTHORITY

(a) Notification Letter; Timing.

(1) BeforeOral Argumentor Before the FirstDay of the Docket
on Which a No-Argument Case Is Set. No later than 14 days
before oral argument or 14 days before the first day of the
docket on whichano-argument case is set, a party may advise
the court, by letter, of citation to persuasive or controlling au-
thority that has come to the party’s attention after the party’s
last brief was filed. If a persuasive or controlling authority is
published or filed lessthan 14 days before oral argumentor less
than 14 days before the first day of the docket on which a no-
argument case is set, a party promptly may advise the court, by
letter, of the citation.

(2) After Oral Argument or After the First Day of the Docket
onWhicha No-Argument Case Was Set. After oral argument
or after the firstday of the docket on which a no-argument case
was set, but before decision, a party may advise the court, by
letter, of citation to persuasive or controlling authority that was
published or filed after the date of oral argument or after the
first day of the docket on which a no-argument case was set.

(3) After Petition for Review Is Filed. After a petition for review
is filed but before the petition has been ruled on, a party may
advise the court, by letter, of citation to persuasive or control-
ling authority that was published or filed after the petition for
review was filed. If a petition for review is granted, a party may
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notify the courtof additional authority under subparagraphs (1)
and (2).

(b) ContentsofNotificationLetter. The letter must containareference
either to the page(s) of the brief intended to be supplemented or to a
point argued orally to which the citation pertains. A brief statement
may be made concerning application of the citation, butthe body of
a letter submitted under this subsection mustnot exceed 350 words.
The letter may not be splitinto multiple filings to avoid the word
limitation.

(c) Service and Filing. A copy of the letter must be served on all ad-
verse parties united in interest. The letter, with proof of service, must
be filed with the clerk of the appellate courts.

(d) Response. A response, if any, must be:

(1) filed with the clerk of the appellate courtsno later than 7 days
after service of the letter;

(2) limited to the reference, brief statement, and number of words
allowed under paragraph (b); and

(3) served on all adverse parties united in interest.

[History: Am. effective September 16, 1992; Am. effective June 3,

1993; Am. effective February 8, 1994; Am. effective October 7, 2004;

Am. (a) effective September 6, 2005; Restyled rule effective July 1,

2012; Am. (b) effective May 21, 2013; Am. (b) effective August 28,

2014; Am. effective December 19, 2016.]

Rule 6.10
BRIEF IN CRIMINAL OR POSTCONVICTION CASE
[History: Repealed effective September 1,2017.]
ORAL ARGUMENT, DECISION, AND REHEARING
Rule 7.01
HEARING IN THE SUPREME COURT

(a) Sessions. The Supreme Court hears cases on dates fixed by court
order.

(b) Assignment of Cases. Cases are assigned for hearing as nearly as
practicable in the order docketed except cases entitled by law to
preferential setting. The court on motion may advance other cases
as justice or the public interest may require.

(¢) Summary Calendar—General Calendar.

(1) Screening Procedures. A case is subjected to screening proce-
dures afteran appeal is docketed in the court. When screening
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(d)

()

procedures have been completed, the chief justice will assign
the case to the summary calendar or the general calendar.

(2) Basis for Determining Summary Calendar Cases. A case
that fails to present a new question of law and in which oral
argument is deemed neither helpful to the court nor essential to
a fair hearing of the appeal may be placed on the summary cal-
endar. All other cases must be placed on the general calendar.
The clerk of the appellate courts must maintain separate calen-
dars for this purpose.

(3) Notice of Calendaring. The clerk of the appellate courts must
notify the partieswhen a case has been placed on the summary
calendar.

(4) Argument in Summary Calendar Cases. When a case is
placed on the summary calendar, it is deemed submitted to the
court without oral argument unless a party’s motion for oral ar-
gument is granted. The motion must be served on all parties,
filed with the clerk of the appellate courts no later than 14 days
after the clerk mails notice of calendaring, and state the reason
why oral argument would be helpful to the court. If a motion
fororalargumentis granted, oralargumentwill be limitedto 15
minutes on each side unless sufficientreason is given to grant
20, 25, or 30 minutes.

Dockets; Notice of Hearing or Submission. Not less than 30 days

before eachsittingof the court, the clerk of the appellate courts must

prepareand submittoall parties in cases assigned for hearing during
that sitting a docket showing the place and time at which the cases
from the general and summary calendar will be argued and heard.

The docket will contain a list of cases from the summary calendar

submitted for decision without oral argument. The daily docket will

be called inopen court at the commencement of each day’s session.

Failure of a party to be represented at the call of the day’s docket

constitutes a waiver of oral argument by the party.

Argument.

(1) Generally. If oral argument is scheduled, the court will desig-
nate on the oralargument calendar the amount of time granted.
Unless more time is ordered, oral argument is limited to 15
minutes each for the appellant and the appellee. The appellant
and the appellee will be granted the same amount of time. A
party thatdoes nothave abrief on file will not be permitted oral
argument.
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()

®)

(4)
(%)

Requesting More Time. The appellant or the appellee may re-
quest 20, 25, or 30 minutes for argumentby printing “oralar-
gument:” on the lower right portion of the front cover of the
party’sinitial brief, followed by the desired amount of time.
Reserving Rebuttal Time. The appellant may reserve for re-
buttal a portion of the time granted by making an oral request
at the time of hearing.

Court May Extend Time. The court on its own during the
hearing may extend the time for oral argument.

Multiple Parties. If on either side of a case there are multiple
parties that are not united in interest in the issues of the appeal
and are separately represented, the court on motion will allot
time for the separate arguments. If multiple parties are unitedin
interest in the issues on appeal, they must divide the allotted
time among themselves by mutual agreement.

[History: Am. (c)(1) effective July 1, 1982; Am. (a) effective February
8, 1994; Am. effective August 1 and August 29, 1997; Am. (e) effective
May 9, 2005 and July 1, 2005; Restyled rule and amended effective July
1,2012; Am. (d) effective December 19, 2016.]

Rule 7.02
HEARING IN THE COURT OF APPEALS

(a) Hearing Panels.

1)

()

Generally. The chief judge of the Court of Appeals must des-
ignate panels of judges of the court to conduct hearings. An ap-
peal or other proceeding will be before a panel of the Court of
Appealsunlessamajority of thejudges orderthe appeal orother
proceeding be heard or reheard en banc.

Assigned Judge’s Participation At and After Oral Argu-
ment. Except in exigent circumstances, oral argument will be
heard by the full panel towhich the case has been assigned. The
chief judge may change the composition of a panel at any time
before oral argument. When a member of a panel is not present
at the oral argument, the case is deemed submitted to that mem-
ber on the record and briefs. If a member of a panel is unable to
participate after the case is submitted for decision, the chief
judge must appoint a substitute judge and the case is deemed
submitted to the new member on the record and briefs.

(b) Suggestionfor Hearing or Rehearing En Banc. A party may sug-
gest the appropriateness of a hearing or rehearing en banc. A sug-
gestion for hearing en banc must be filed no later than the time pre-
scribed for filing appellee’s brief. A suggestion for rehearing en
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(©)

(d)

(e)

banc must be filed no later than the time prescribed for filinga mo-

tion for rehearing.

Summary Calendar—General Calendar.

(1) Screening Procedures. A caseis subjected to screening proce-
dures afteran appeal is docketed in the court. When screening
procedures have been completed, the chief judge will assign the
case to the summary calendar or the general calendar.

(2) Basis for Determining Summary Calendar Cases. A case
that fails to present a new question of law and in which oral
argument is deemed neither helpful to the courtnor essential to
a fair hearing of the appeal may be placed on the summary cal-
endar. All other cases must be placed on the general calendar.
The clerk of the appellate courts must maintain separate calen-
dars for this purpose.

(3) Notice of Calendaring. The clerk of the appellate courts must
notify the partieswhen a case has been placed on the summary
calendar.

(4) Argument in Summary Calendar Cases. When a case is
placed on the summary calendar, it is deemed submitted to the
court without oral argument unless a party’s motion for oral ar-
gument is granted. The motion must be served onall parties, be
filed with the clerk of the appellate courts no later than 14 days
after the clerk mails notice of calendaring, and state the reason
why oral argument would be helpful to the court. If a motion
fororalargumentisgranted, oral argumentwill be limitedto 15
minutes on each side unlesssufficientreason is given to grant
20, 25, or 30 minutes.

Sessions; Location of Hearings.

(1) A hearing before the court sitting en banc will be in Topeka,
Kansas, unless otherwise ordered by the chief judge.

(2) A hearingbeforea panel of the courtmay be held in any county
in the state as provided in K.S.A. 20-3013.

(3) To assistthe courtin determining the place of hearing, a party
may suggest in writing a desired place of hearing. The sugges-
tion must be filed no later than the time for filing appellee’s
brief.

Dockets; Notice of Hearing or Submission. Not less than 30 days
before eachsittingof the court, the clerk of the appellate courts must
prepare and submit to all attorneys of record in cases assigned for
hearingduringthat sittinga docket showing the place and time at
which cases from the general and summary calendar will be argued
and heard. The docketwill contain a list of cases fromthe summary
calendar submitted for decision without oral argument.
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(f) Argument.

1)

)

®3)

(4)
(®)

Generally. If oral argument is scheduled, the court will desig-
nate on the oral argument calendar the amount of time granted.
Unless more time is ordered, oral argument is limited to 15
minutes each for the appellant and the appellee. The appellant
and the appellee will be granted the same amount of time. A
party thatdoes nothave abrief on file will notbe permittedoral
argument.

Requesting More Time. The appellant or the appellee may re-
quest 20, 25, or 30 minutes for argumentby printing “oralar-
gument:” on the lower right portion of the front cover of the
party’sinitial brief, followed by the desired amount of time.
Reserving Rebuttal Time. The appellant may reserve for re-
buttal a portion of the time granted by makingan oral request
at the time of hearing.

Court May Extend Time. The court on its own during the
hearing may extend the time for oral argument for either party.
Multiple Parties. If on either side of a case there are multiple
parties that are not united in interest in the issues of the appeal
and are separately represented, the court on motion will allot
time for the separate arguments. If multiple parties are unitedin
interest in the issues on appeal, they must divide the allotted
time among themselves by mutual agreement.

[History: New subsection (f) effective April 1,1979; Am. (f)(1) effec-
tive July 1,1982; Am. (f)(4) effective September 11, 1985; Am. (a), ()
effective June 14,1988; Am. (e), (f) effective July 1,1997; Am. (e) ef-
fective August 29,1997; Am. (e) effective July 1, 2005; Restyled rule
effective July 1,2012; Am. (e) effective December 19, 2016.]

Rule 7.03
DECISION OF APPELLATE COURT

(a) Decision. A decision of anappellate courtwill be announced by the
filing of the opinion with the clerk of the appellate courts. The opin-
ion will be electronically filed. On the date of filing, the clerk of the
appellate courts will send one copy of the decision to the party if the
party has appearedin the appellate courtbuthasno counsel of record
and will provide notice of the decision to the judge of the district
courtfromwhichthe appeal was taken. A certified copy of the opin-
ionwill be mailedtothe clerk of the district court when the mandate
issues.

Mandate. A mandate must be mailed to the clerk of the district
court, accompanied by a certified copy of the opinion.

(b)
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(1) Issuance and Effective Date.
(A) When Issued. An appellate court’s mandate will issue 7
days after:
(i) thetime to file a petition for review or motion for re-
hearing or modification expires;
(ii) entry of an order denying a timely petition for review
or motion for rehearing or modification; or
(iii) any otherevent that finally disposes of the case on ap-
peal.
(B) Court May Modify Time. The court may shorten or ex-
tend the time for issuing the mandate.
(C) Effective Date. A mandate is effective when issued.
(2) Stayingthe Mandate. Thetimely filingofa petition for review
or a motion for rehearing or modification stays the mandate un-
til disposition of the petition or motion, unless the court orders
otherwise.

[History: Am. effective February 8, 1994; Restyled rule and amended
effective July 1, 2012; Am. (a) effective December 19, 2016; Am. (a)
effective March 30, 2020.]

(a)

(b)

Rule 7.04
OPINION OF APPELLATE COURT

Memorandum or Formal Opinion—Governed by K.S.A. 60-
2106. An opinion of an appellate court, whether signed or per cu-
riam, will be a memorandum opinion or formal opinion as provided
in K.S.A. 60-2106. Disposition by memorandum, without a pub-
lished formal opinion, does not mean the case is considered unim-
portant. It means the case doesnot involve a new point of law or is
otherwise considered as having no value as precedent.
Determining Whether Opinion Will Be Memorandum or For-
mal. An opinion will be prepared in memorandum form unless it
meets the requirements in paragraphs (1) and (2).

(1) Substantive Requirement. To be publishedas a formal opin-

ion, the opinion must:

(A) establish anewrule of law or alter or modify an existing
rule;

(B) involve a legal issue of continuing public interest;

(C) criticize or explain existing law;

(D) apply an established rule of law to a factual situation sig-
nificantly different fromthat in published opinions of the
courts of this state;

(E) resolve an apparent conflict of authority; or
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(©)
(d)

(e)

()

(9)

(F) constitute a significantand nonduplicative contributionto
legal literature:
(i) by a historical review of law; or
(i1) by describing legislative history.

(2) Procedural Requirement. A formal opinion will be written
and published in the official reports only if the majority of the
justices or judges participating in the decision finds that one of
the standards set out in paragraph (1) is satisfied. The court or
panel that decides the case must make a tentative decision
whetherornotaformal opinionisrequired before oratthe time
the case is conferenced.

Concurring or Dissenting Opinion. A concurring or dissenting

opinionwill be published only if the majority opinionis published.

Memorandum OpinionPublication. A memorandumopinion will

be published only if:

(1) thereisaseparate concurring or dissenting opinion in the case,
and the author of the separate opinion requeststhat it be pub-
lished; or

(2) the Supreme Court orders publication.

MotionRequesting Publication. A party or other interested person

thatbelievesan opinionofeither the Supreme Courtor Courtof Ap-

peals that is not designated by the court for publication meets the
requirement for publication in subsection (b)(1) or otherwise has
substantial precedential value may file a motion in the Supreme

Court asking that it be published. The motion must:

(1) state the grounds for the belief that the opinion should be pub-
lished;

(2) be accompanied by a copy of the opinion; and

(3) comply with Rule 5.01, including service on all parties to the
appeal.

Opinion Modifiedon Rehearing. An opinion thatis superseded by

an opinion on rehearing will not be published. An opinion that is

modified on rehearing will be published as modified if it otherwise
meets the standards of this rule.

Unpublished Memorandum Opinion.

(1) A memorandum opinion, unless required by subsection (d) to
be published, must be marked: “Not Designated for Publica-
tion.”
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(2) An unpublished memorandum opinion:
(A) isnotbinding precedent, except under the doctrines of law
of the case, res judicata, and collateral estoppel;
(B) is notfavored for citation and may be citedonlyifthe opin-
ion:

(i) haspersuasivevalue with respecttoamaterial issuenot
addressed in a published opinion of a Kansas appellate
court; and

(i) would assist the court in disposition of the issue; and

(C) must be attached to any document, pleading, or brief that
cites the opinion.
[History: Am. effective May 30, 1980; Am. effective February 7, 2003;
Am. (c) effective June 24, 2004; Restyled rule and amended effective
July 1,2012.]

Rule 7.041
SUMMARY DISPOSITION

(a) On the Court’s Initiative. In a case in which it appears that a con-
trolling appellate decision is dispositive of the appeal, the court may
summarily affirm or reverse, citing in its order of summary disposi-
tion this rule and the controlling decision. The order may be entered
onthecourt’sinitiative after 14 days’ notice to the parties, citing the
decision deemed controlling and providing an opportunity to show
cause why the order should not be filed.

(b) On a Party’s Motion. Duringthe pendency of an appeal, a party
may move for summary disposition, citing a controlling appellate
decisionthatisdispositive of the appeal. The motion must be served
on all parties, who may respond no later than 14 days after the mo-
tion is served. On expiration of the time to respond, the court may
enter an order summarily affirming or reversing, or denying the mo-
tion.

[History: New rule effective July 16, 1980; Am. effective July 1, 2010;

Restyled rule effective July 1,2012.]

Rule 7.041A
SUMMARY DISPOSITION OF SENTENCING APPEAL

(a) Motionfor Summary Disposition. A party may movefor summary
disposition of a sentencing appeal when no substantial question is
presented by the appeal. A fact stated in the motion must be keyed
to the record on appeal to make verification reasonably convenient.
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(b)

(©)
(d)

The motion must be served on opposing counsel, who may respond
no later than 14 days after the motion is served.

Review Solely on Record Unless Briefing Is Ordered. If the ap-
pellate court grants a motion for summary disposition, review will
be made solely on the record that was before the sentencing court.
Written briefs will not be permitted unless ordered by the appellate
court.

No Oral Argument. A sentencingappeal scheduled for summary
disposition under this rule will be expedited without oral argument.
Disposition. The court may summarily affirm, reverse, or dismiss,
citing this rule, or may affirm, reverse, or dismiss by issuing a writ-
ten opinion.

[History: Newrule effective October 1,1997; Am. (c) effective Septem-
ber 6, 2005; Am. (a) effective July 1, 2010; Restyled rule effective July
1,2012; Am. effective August 28, 2014.]

(a)
(b)

Rule 7.042
AFFIRMANCE BY SUMMARY OPINION

Generally. The court may affirm by summary opinion a case in
which the requirements of subsection (b) are satisfied.
Requirements for Affirmance by Summary Opinion. A case may
be affirmed by summary opinion if the court determines after argu-
ment or submission on the briefs that no reversible error of law ap-
pears and:

(1) the appeal is frivolous;

(2) the appeal is without merit;

(3) the findings of fact of the district court, the findings of fact of
the administrative tribunal, or the verdict of the jury is sup-
ported by substantial competent evidence;

(4) the findings of fact of the district court, the findings of fact of
the administrative tribunal, or the verdict of the jury is sup-
ported by clear and convincing evidence;

(5) the opinion or findings of fact and conclusions of law of the
district court or administrative tribunal adequately explain the
decision; or

(6) thedistrictcourtor administrative tribunal did notabuse its dis-
cretion.
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(©)

Form of Opinion. An opinion issued under this rule must cite the
rule and indicate one or more factors under subsection (b) the court
has determined are applicable. The opinion mustbe in the following
form: “Affirmed under Rule 7.042(b) [(1) (2) (3) (4) (5) and/or (6)].”

[History: New rule effective January 16,1981; Am. effective October
7,2004; Am. effective September2, 2008; Restyled rule effective July

1,2012)]
Rule 7.043
REFERENCE TO CERTAIN PERSONS
(a) Purpose.Thisruleestablishesguidelines foridentifying certain per-

(b)

(©)

(d)

()

sons in an appellate case to avoid unnecessary trauma and to main-

tain statutory requirements of confidentiality.

Applicability. Thisrule applies when referencingany of the follow-

ing persons in an appellate case:

(1) aminor;

(2) aperson whose identity could reveal the name of a minor;

(3) avictim of a sex crime;

(4) aparty in a protection from abuse case;

(5) aparty ina protection from stalking, sexual assault, or human
trafficking case; and

(6) ajuror or venire member.

Reference. Except for certified district court documents required

when docketingan appeal under Rule 2.04, any document filed in

an appellate case and any appellate court decision must reference a

person described in subsection (b) by the following:

(2) initials;

(2) pseudonym;

(3) familial relationship or generic descriptor; or

(4) juror number.

Attachment or Appendix. A person filing an attachment or appen-

dix to a document must either redact the name of any person de-

scribedinsubsection (b)or must followsubsection(c) in referencing

the person.

Exception. This rule does not prohibit the use of a defendant’s full

name in a criminal case unless the defendant is a minor.

[History: New rule effective August 8, 1985; Am. effective September
6,2005; Am.effective July 7,2008; Restyled rule effective July 1,2012;
Am. effective January 1, 2021.]
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Rule 7.05
REHEARING OR MODIFICATION IN COURT OF APPEALS

(a) Motionfor Rehearing or Modification. A motion for rehearing or
modification in a case decided by the Court of Appeals may be
served and filed no later than 14 days after the decisionis filed. A
copy of the court’s opinion must be attached to the motion.

(b) Effect of Motion. A motion for rehearing or modification stays the
issuance of the mandate pending determination of the issues raised
by the motion. A motion for rehearing or modification is not a pre-
requisite for reviewand does notextend the time for filinga petition
for review by the Supreme Court.

(c) If Motionfor Rehearing Is Granted. If a motion for rehearing is
granted, the order suspends the effect of the original decision until
the matter is decided on rehearing.

[History: Am. effective September 30, 1991; Am. effective February 8,

1994; Am. (a) effective July 1, 2010; Restyled rule effective July 1,

2012)]

Rule 7.06
REHEARING OR MODIFICATION IN SUPREME COURT

(a) Motionfor Rehearing or Modification. A motion for rehearing or
modification in a case decided by the Supreme Court may be served
and filed no later than 21 days after the decision is filed. A copy of
the court’s opinion must be attached to the motion.

(b) Effect of Motion. A motion for rehearing or modification stays the
issuance of the mandate pending determination of the issues raised
by the motion.

(c) If Motion for Rehearing Is Granted. If a motion for rehearing is
granted, the order suspends the effect of the original decision until
the matter is decided on rehearing.

[History: Am. effective September 30, 1991; Am. effective February 8,

1994; Restyled rule and amended effective July 1, 2012.]

Rule 7.07
APPELLATE COSTS AND FEES AND ATTORNEY FEES

(a) Generally.
(1) Fees and Expenses Separately Assessed When Applicable.
In an appellate case there will be separately assessed, when ap-
plicable, all fees for service of process, witness fees, reporter’s
fees, fees and expenses of a master or commissioner appointed
by the appellate court, and any other proper fees and expenses.
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(b)

(©)

(d)

(2) CourtApprovalor Statutory Authority Required. Anappel-
late court must approve fees and expensesassessed under this
rule unless specifically fixed by statute.

(3) Appellate Court May Require Advance Deposit. An appel-
late court may require a party to make a deposit in advance to
secure the payment of anticipated feesand expenses under this
rule.

(4) Feesand Expenses May Be Apportioned. An appellate court
may apportionand assessa part of the original docket fee, the
expenses for transcripts, and any additional fees and expenses
allowed inthe case, againstone or more of the parties as justice
may require.

(5) RecoveryofDocketand Transcript FeesonReversal of Dis-
trict Court. When a decision of the district court is reversed,
the mandate will direct that appellant recover the original
docket fee and expenses for transcripts, if any.

Attorney Fees.

(1) Generally. Anappellate court may award attorney fees for ser-
vices on appeal in a case in which the district court had author-
ity to award attorney fees.

(2) Motionfor Attorney Fees. A motion for attorney fees on ap-
peal mustbe made under Rule 5.01 and be filed no later than 14
daysafter oral argument. If oral argumentis waived, the motion
must be filed no later than 14 days after the day argument is
waived or the date of the letter assigning the case to a non-ar-
gument calendar, whichever is later. An affidavit must be at-
tached to the motion specifying:

(A) the nature and extent of the services rendered;

(B) the time expended on the appeal; and

(C) thefactorsconsidered in determiningthe reasonableness of
the fee. (See KRPC 1.5 Fees.)

Frivolous Appeal. If an appellate court findsthatan appeal hasbeen
taken frivolously, or only for the purpose of harassment or delay;, it
may assess against the appellant or appellant’s counsel, or both, the
costofreproduction of the appellee’s brief and a reasonable attorney
fee for the appellee’s counsel. A motion for attorney fees under this
subsection must comply with subsection (b)(2). If the motion is
granted, the mandate must include a statement of the assessment,
and execution may issue on the assessment as for any other judg-
ment, or in an original case the clerk of the appellate courts may
issue an execution.

Unnecessary Transcript. An appellate court—on itsown or on the

motion of an aggrieved party filed no later than 14 days after an
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assessment of costs under this rule—may assess against a party or
the party’s counsel, or both, all or part of the cost of the trial tran-
script that the court findswas prepared as the result of an unreason-
able refusal to stipulate under Rule 3.03 to the preparation of less
than a complete transcript of the proceedings in the district court.

[History: Am. effective March 22, 1989; Am. effective February 8,
1994; Am. (b) effective May 9, 2005; Am. (d) effective July 1, 2010;
Restyled rule and amended effective July 1, 2012.]

TRANSFER TO AND REVIEW BY SUPREME COURT

(a)

(b)

Rule 8.01
TRANSFER TO SUPREME COURT ON CERTIFICATE

Court of Appeals May Request Transfer. The Court of Appeals

may request that an undetermined case pending before it be trans-

ferred to the Supreme Court for final determination.

Form and Content of Request. A request for transfer under this

rule mustbe by certificate of the chiefjudge of the Court of Appeals

and filed with the clerk of the appellate courts. The certificate must:

(1) state the nature of the case;

(2) demonstrate that the case is within the jurisdiction of the Su-
preme Court; and

(3) showthe existence of one or more of the grounds for transfer
specified in K.S.A. 20-3016(a) by specifying:

(A) theissue or issuesnot within the jurisdiction of the Court
of Appeals, with citation to controlling constitutional, stat-
utory, or case authority;

(B) the subject matter of the case that has significant publicin-
terest;

(C) the particular legal question raised that has major public
significance; or

(D) sufficient data concerning the state of the docket of the
Court of Appeals and of the Supreme Court to demonstrate
that the expeditious administration of justice requires the
transfer.

[History: Restyled ruleeffective July1,2012; Am. (b) effective Decem-
ber 19, 2016.]
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Rule 8.02
TRANSFER TO SUPREME COURT ON MOTION

(a) Party May Request Transfer. A party may request under K.S.A.
20-3017 that an undetermined case pending in the Court of Appeals
be transferred to the Supreme Court for final determination.

(b) Timingand Contentof Motion. Amotion fortransfer must be filed
with the clerk of the appellate courtsno later than 30 days after ser-
vice of the notice of appeal. The motion must:

(1) state the nature of the case;

(2) demonstrate that the case is within the jurisdiction of the Su-
preme Court; and

(3) showthe existence of one or more of the grounds for transfer
specified in K.S.A. 20-3016(a) by specifying:

(A) theissue or issuesnot within the jurisdiction of the Court
of Appeals, with citation to controlling constitutional, stat-
utory, or case authority;

(B) the subject matter of the case that has significant publicin-
terest;

(C) the particular legal question raised that has major public
significance; or

(D) sufficient data concerning the state of the docket of the
Court of Appeals and of the Supreme Court to demonstrate
that the expeditious administration of justice requires the
transfer.

[History: Am. effective July 1, 2011; Restyled rule effective July 1,

2012; Am. (b) effective December 19, 2016.]

Rule 8.03

SUPREME COURT REVIEW OF COURT OF APPEALS
DECISION

(a) Generally. A party aggrieved by a decision ofthe Court of Appeals
may petition the Supreme Court for discretionary review under
K.S.A. 20-3018. In this rule, “decision” means any formal or mem-
orandum opinion, order, or involuntary dismissal under Rule 5.05.
(1) Purpose of Petition for Review. The purpose of a petition for
review, cross-petition, conditional cross-petition, response, and
reply is to state the reason why the Supreme Courtshould grant
or deny review of the Court of Appeals decision.

(2) Documents Considered. Generally, the only documents con-
sideredby the Supreme Courtwill be the petition for reviewand
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any cross-petition, conditional cross-petition, response, and re-
ply.

(b) Petition for Review.

1)

)

®3)

(4)

()

Filing and Service. No later than 30 days after the date of the
decision of the Court of Appeals, the petitioner must file the
petition for review with the clerk of the appellate courts and
serve a copy on each party that has appeared in the Court of
Appeals. The 30-day period for filing a petition for review is
jurisdictional and cannot be extended.

Effect of Motion for Rehearing or Modification. The filing

of a petition for review does not preclude the filing of a timely

motion for rehearing or modification under Rule 7.05.

(A) If atimely motion for rehearingor modification is filed, the
Court of Appealsretains jurisdiction over the case and will
proceed under Rule 7.05. The Supreme Court will take no
action on a petition for review until the Court of Appeals
has made a final determination of all motions for rehearing
and modification under Rule 7.05.

(B) If the petitionerseeks review of a modified Court of Ap-
peals decision, the petitioner must file an amended petition
for review no later than 30 days after the date of the modi-
fied decision.

(i) Aparty opposingthe amended petition for review may

file a cross-petition, conditional cross-petition, or re-
sponse under subsections (c) and (d).

(i) The petitioner may fileareply under subsection (e).

Format of Petition for Review. The format of a petition for
review must comply with the applicable provisions of Rule
6.07. The petition forreviewmay notexceed 15 pagesin length,
exclusive of the cover, table of contents, appendix, and certifi-
cate of service.
Expedited Petitionfor Review. The Supreme Courtwill expe-
dite petitions for review filed in cases the Court of Appeals ex-
pedited by a court order or statute. Petitions for review filed in
these expedited cases must betitled “Expedited Petition for Re-
view.” The court may expedite other petitions for review on
motion by a party or on its own.

Summary Petition for Review. When a petitioner concedes

that controlling caselaw is dispositive of all issues raised in the

appeal or that no substantial question is presented by the appeal,

a petitioner may file a summary petition for review under Rule

8.03A. If controlling caselaw is dispositive of only one issue in
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(6)

a multiple-issue petition for review, cross-petition, or condi-
tional cross-petition, a petitioner may not file a summary peti-
tion for review under Rule 8.03A. But the petitioner may cite

Rule 8.03Ain its petition for review and request summary dis-

position of that issue. The argument on that issue must comply

with Rule 8.03A(b)(4)(E).

Content of Petition for Review. A petition for review, cross-

petition, or conditional cross-petition must contain concise

statements of the following, in the order indicated.

(A) A prayer for review, clearly stating the nature of the relief
sought and why review is warranted.

(B) The date of the Court of Appeals decision.

(C) A statement of the issues the petitioner wishes to be de-
cided by the Supreme Court. The statement of the issues
should notmerely be identical to the statement of the issues
contained in the brief to the Court of Appeals; rather, it
must be tailored to address why review is warranted.

(i) The Supreme Courtwill notconsider issues not raised
before the Courtof Appealsor issues not presented or
fairly included in the petition for review, cross-peti-
tion, orconditional cross-petition. The court, however,
may address a plain error not presented.

(i) If the petitionerwishes to have the Supreme Court de-
termine issues thatwere presented to the district court
and the Courtof Appeals but notdecided by the Court
of Appeals, the petitioner must also present those is-
sues.

(iii) In a criminal case, the Supreme Court will not review
a conviction reversed by the Court of Appealsunless
the prosecution preserves the issue by filing a petition
for review or cross-petition.

(D) A shortstatementofrelevant facts. Facts correctly statedin
the Court of Appeals decision need not be restated.

(E) A shortargument, including appropriate authority, stating
foreachissuewhy reviewiswarranted. Reasons for review
may include, but are not limited to, the following:

(i) The presenceof anissue of public importance, conse-

quence, or attention.

(i) The presence of an issue of first impression.

(iii) The need for an update, clarification, or synthesis of

caselaw.
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(iv) The existence of a conflict betweenthe Court of Ap-
peals decision and Supreme Court precedentor other
Court of Appeals decisions.

(v) A persuasive dissenting opinion.

(vi) The decision reaches an incorrect result.

(vii) The presence of an issue likely to recur that is in need
of immediate resolution by the court.

Failure to include an argument showing how the Court of

Appealserred orwhy reviewiswarranted may result in the

denial of a petition for review.

(F) Anappendixcontainingacopy ofthe Courtof Appeals de-
cision. The appendix also should include copies of opin-
ions, findings of fact, conclusions of law, orders, judg-
ments, or decreesissued by the district court oradministra-
tive agency, if relevant to the issues presented for review.

(c) Cross-Petition and Conditional Cross-Petition. A respondent
may file a cross-petition or conditional cross-petition.

(1) Filing and Service. No later than 30 days after the date a peti-
tion for review s filed, the respondent must file the cross-peti-
tion or conditional cross-petition with the clerk of the appellate
courts and serve a copy on all partiesthat have appeared in the
Court of Appeals.

(2) Format and Content of Cross-Petition and Conditional
Cross-Petition. A cross-petition and conditional cross-petition
must be in the same format; adhere to the same length re-
striction; and have the same contents, in the same order, as a
petition for review.

(3) Purpose of Cross-Petition. The purpose of a cross-petition is
to seek review of specific holdings the Court of Appeals de-
cided adversely to the cross-petitioner.

(A) If the Court of Appeals assumes an outcome on an issue
without deciding it, the cross-petitioner must raise thatis-
sue to preserve it for review.

(B) If the Court of Appealsdoes not decide an issue properly
presentedto it, the cross-petitioner must raise that issue to
preserve it for review.

(C) The cross-petition also may presentforreview adverse rul-
ings or decisions of the district court that should be consid-
ered by the Supreme Courtinthe eventitordersanewtrial,
provided the cross-petitioner raised the issues in the Court
of Appeals.
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(4)

Purpose of Conditional Cross-Petition. The purpose of acon-
ditional cross-petitionisto preservespecificclaims or issuesfor
review only if the court grants the petition for review.

(A) If the Court of Appeals assumes an outcome on an issue
without deciding it, the conditional cross-petitioner must
raise that issue to preserve it for review.

(B) If the Court of Appealsdoes not decide an issue properly
presentedto it, the conditional cross-petitioner mustraise
that issue to preserve it for review.

(C) The conditional cross-petition also may present for review
adverserulings or decisions of the district court that should
be considered by the Supreme Court in the eventit orders
anew trial, provided the conditional cross-petitioner raised
the issues in the Court of Appeals.

(d) Response. A party opposing a petition for review, cross-petition, or
conditional cross-petition may file a response.

1)

()

®3)

(4)

Filing and Service. No later than 30 days after the petition for
review, cross-petition, or conditional cross-petition is filed, the
party must file the response to the petition for review, cross-
petition, or conditional cross-petition with the clerk of the ap-
pellate courts and serve a copy onall parties that have appeared
in the Court of Appeals.

Format of Response. The format of a response must comply
with the applicable provisions of Rule 6.07. The response may
notexceed 15 pages in length, exclusive of any cover, table of
contents, appendix, and the certificate of service.

Content of Response. A response must be confined to argu-
ment that repliesto issues presented in the petition for review,
cross-petition, or conditional cross-petition. The response may
also provide alternative grounds for affirming the Court of Ap-
peals decision, if those groundswere raised and briefed inthe
Court of Appeals.

Effect of Failure to File Response. Failure to file a response is
not an admission that the petition for review, cross-petition, or
conditional cross-petition should be granted.

(e) Reply. Areply is permitted to an argument raised in a response that
is not covered sufficiently in the petition for review, cross-petition,
or conditional cross-petition. A reply must be filed no later than 14
days after the response is filed and may not exceed 10 pages in
length, exclusive of any cover, table of contents, appendix, and the
certificate of service.

(f) Additional Authority. Under Rule 6.09, a party may advise the
court of additional authority.
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(9)

(h)

(i)

Discretion in Granting Review.

(1) Reviewas a Matter of Right. Under K.S.A. 60-2101(b) and
22-3602(e), aparty may petitionasamatter of right fromafinal
decision of the Court of Appeals in a case in which a question
under the Constitution of either the United States or the State of
Kansas arisesfor the first time as a result of the Court of Ap-
peals decision.

(2) Discretionary Review. In a case other than one described in
paragraph (1), review by petition is a matter of judicial discre-
tion, not a matter of right. The vote of three justices is required
to grant the petition for review.

Order Denying Review; Effect. If the Supreme Court denies re-

view, the clerk of the appellate courts must notify the parties of the

denial. The Court of Appealsdecisionis final as of the date of the
decisiondenyingreview, and the clerkmustissue the mandate under

Rule 7.03(b). A denial of a petition forreview imports no opinion

on the merits of the case. The denial of a petition for review is not

subject to a motion for reconsideration by the Supreme Court.
Order Granting Review; Subsequent Procedure.
(1) Issues Subject to Review. An order granting review may limit
the issues on review. If review is not limited, the issues before
the Supreme Court include all issues properly before the Court
of Appealsthatthe petition for review, cross-petition, or condi-
tional cross-petition allege were decided erroneously by the
Court of Appeals or warrant review for other reasons.
(2) Record; Briefs. Unless the Supreme Court otherwise orders,
the case will be considered on the basis of the record before the
Court of Appeals, the petition for review, and any cross-peti-
tion, conditional cross-petition, response, or reply. The court
will also consider the briefs previously filed with the Court of
Appeals. No later than 14 days after the date of the order grant-
ing review, the parties must file with the clerk of the appellate
courtsacopy ofthe paper briefs, ifany, originally filed with the
Court of Appeals.
(3) Supplemental Briefs. No later than 30 days after the date of
the order grantingreview, a party may file a supplemental brief.
(A) An opposing party may filea briefin response toa supple-
mental brief no later than 30 days after the date the supple-
mental brief is filed.

(B) A partymay fileareplybriefno laterthan 14 days after the
date a response to a supplemental brief is filed.
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()

(4)

(C) Except by order of the Supreme Court, a supplemental
brief, response, or reply under this subsection may not ex-
ceed one-half the number of pages permitted for original
briefs under Rule 6.07.

Oral Argument. Unless otherwise ordered by the Supreme

Court, the party whose petition for review was granted will ar-

gue first and may reserve time for rebuttal.

Other Dispositions.

1)

)

®3)

(4)

()

Review Improvidently Granted. If the Supreme Court deter-
mines that review was improvidently granted, it may issue an
order stating that the petition for review was improvidently
granted and that the Court of Appeals decision is final.
Voluntary Dismissal before Ruling on Petition for Review.
Before the Supreme Court grants or denies a petition forreview,
a party that has filed a petition for review may dismiss the peti-
tion for review by stipulation or by filing with the clerk of the
appellate courts and serving on all parties a notice of dismissal.
A dismissal of one party’s petition for review does not affect
any other party’s petition for review or cross-petition. A condi-
tional cross-petition will automatically be dismissed if a peti-
tion for review is dismissed.

Voluntary Dismissal after Petition for Review Granted. Be-
fore the Supreme Court files an opinion, a party thathas filed a
petition for review may dismiss the petition for review by stip-
ulation or by filing with the clerk of the appellate courts and
servingon all partiesa notice of dismissal. A dismissal of one
party’s petition for review does not affect any other party’s pe-
tition for review or cross-petition. A conditional cross-petition
will automatically be dismissed if a petitionfor review is dis-
missed.

Remand for Reconsideration. When review is granted, the
Supreme Courtmay remand the appeal to the Court of Appeals,
districtcourt, or agency for reconsideration of issuesin light of
authority identified in the Supreme Court’s order or may dis-
pose of the issues as it deems appropriate.

Issues Not Decided by Court of Appeals. If issues decided by
the district court were presented to, but not decided by, the
Court of Appealsand review of those issues was preserved, the
Supreme Court may considerand decide the issues, remand the
appealto the Court of Appeals for decision of the issues, or dis-
pose of the issues as it deems appropriate.



APPELLATE PRACTICE 61

(6)

Moot Questions. If a case becomes moot after a petition for
review has been granted, the Supreme Court may dismiss the
appeal.

(k) Effectof Court of Appeals Decision Pending Review. The timely
filing of a petition for review stays the issuance of the mandate of
the Court of Appeals.

1)

)

®3)

(4)

Pending the Supreme Court’s determination on the petition for
review and during the time in which a petition for review may
be filed, the Court of Appeals decision is not binding on the
parties or onthe district courts. An interested person thatwishes
to cite a Court of Appealsdecision for persuasive authority be-
fore the mandate has issued must note in the citation that the
case is not final and may be subject to review or rehearing.
If apetition forreviewis granted, the Court of Appeals decision
has no force or effect, and the mandate will not issue until dis-
position of the appeal on review.

If a petition for review is granted in part, a combined mandate
will issue when appellate reviewis concluded, unless otherwise
specifically directed by the Supreme Court.

If a petition for review is denied, the Court of Appeals decision
is final as of the date ofthe denial, and the clerk of the appellate
courts must issue the mandate of the Court of Appeals.

[History: Am.effective April 15,1992; Am. effective February 8,1994;
Am. (b),(c), (g) effective July 1,1997; Am. (i) effective October 7, 2004,
Am. (i) effective September 6, 2005; Am. (a) effective March 18, 2009;
Am. (b), (c), and (g) effective July 1, 2010; Am. (g)(4) effective July 21,
2011; Restyled rule and amended effective July 1, 2012; Am. effective
April 24, 2013; Am. effective August 28, 2014; Am. (f) effective Sep-
tember 1, 2015; Am. effective December 19, 2016; Am. effective July 1,

2018]

Rule 8.03A
SUMMARY PETITION FOR REVIEW

(a) Generally. In lieu of a petition for review under Rule 8.03, a party
aggrieved by a decision of the Court of Appeals may petition the
Supreme Court to summarily consider one or more issues raised be-
fore the Court of Appeals when controlling authority is dispositive
of the entire appeal or no substantial question is presented by the
appeal. In thisrule, “decision” means any formal or memorandum
opinion, order, or involuntary dismissal under Rule 5.05.
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(b) Summary Petition for Review.

1)

()

®3)

(4)

Filing and Service. No later than 30 daysafter the date of the
decision of the Court of Appeals, the petitioner must file the
summary petition for review with the clerk of the appellate
courts and serve a copy on each party that has appeared in the
Court of Appeals. The 30-day period for filing a summary peti-
tion for review is jurisdictional and cannot be extended.
Effect of Motion for Rehearing or Modification. The filing
of a summary petition for review does not preclude the filing of
a timely motion for rehearing or modification under Rule 7.05.
(A) If atimely motion for rehearingor modificationisfiled, the

Court of Appealsretains jurisdiction over the case and will

proceed under Rule 7.05. The Supreme Court will take no

action on a summary petition for review until the Court of

Appeals has made a final determination of all motions for

rehearing and modification under Rule 7.05.

(B) If the petitionerseeks review of a modified Court of Ap-
peals decision, the petitioner must file an amended sum-
mary petition for reviewno later than 30 days after the date
of the modified decision.

Format of Summary Petition for Review. The format of a
summary petition for review must comply with the applicable
provisionsof Rule 6.07. The summary petition for review must
betitled “Rule 8.03A Summary Petition for Review.” The sum-
mary petition for review may not exceed two pages in length,
exclusive of the appendix and certificate of service.

Content of Summary Petition for Review. The summary pe-

tition for review must contain concise statements of the follow-

ing, in the order indicated.

(A) A prayerfor review, clearly stating why the summary peti-
tion for review is being filed under Rule 8.03A.

(B) The date of the decision of the Court of Appeals.

(C) A statement of the issues the petitioner wishes to be de-
cided by the Supreme Court.

(i) The Supreme Courtwill notconsider issues not raised
before the Courtof Appealsor issues not presented or
fairly included in the summary petition for review.

(i) The court may address a plain error not presented.

(D) A shortstatement of any relevant facts not correctly stated
in the Court of Appeals decision.

(E) A shortargument, including citation to the controlling au-
thority thatis dispositive of the issue or issues raised in the
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(©)

(d)
()

summary petition for review or an explanation of why no
substantial question is presented by the appeal.
(F) Anappendix containinga copy of the Court of Appeals de-

cision.
Response. A party opposingasummary petitionfor review may file
a response. The response may not exceed two pages in length, ex-
clusive of the appendix and certificate of service. All other provi-
sions of Rule 8.03(d) apply to a response filed under Rule 8.03A.
Applicable Provisions. The provisions of Rule 8.03(c) and (f)-(k)
also apply to this rule.
Exhaustion. The filing of a summary petition for review under this
rule exhausts any issues raised in the summary petition for review
for the purposes of federal review.

[History: New rule effective July 1,2018.]

Rule 8.03B

EXHAUSTION OF STATE REMEDIES IN CRIMINAL CASES

(a) Exhaustion. In all appeals from criminal convictions or post-con-

(b)

victionreliefon or after July 1, 2018, a party is not required to peti-

tion for Supreme Courtreview under Rule 8.03 from an adverse de-

cisionofthe Courtof Appealsto exhaustall available state remedies

respectingaclaimoferror. Rather,whenaclaimhasbeen presented

to the Court of Appealsand relief has been denied, the party is

deemed to have exhausted all available state remedies.

Savings Clause. If a party’s petition for federal habeas corpus is

dismissed or denied for failure to exhaust state remedies based ona

decisionthatthisruleisineffective, the party will have 30 daysfrom

the date of such dismissal or denial to file in the state case:

(1) amotiontorecallthemandate thatattachesa copy of the federal
decision; and

(2) a petition for review in compliance with Rule 8.03 presenting
any claim of error not previously presented in reliance on this
rule.

[History: New rule effective July 1, 2018.]

ORIGINAL ACTIONS

(a)

Rule 9.01
ORIGINAL ACTION

Petition.
(1) Service and Filing. The petitioner in an original action must
file the petition with the clerk of the appellate courts, with proof
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)

of serviceon all respondentsor their counsel of record. When
the relief sought is an order in mandamus against a judge in-
volving pending litigation before that judge, the judge and all
parties to the pending litigation are deemed respondents. The
petition must contain a statement of the facts necessary to un-
derstand the issues presented and a statement of the relief
sought. The petition must be accompanied by a short memoran-
dum of points and authorities and available documentary evi-
dence necessary to support the facts alleged.

Docket Fee and Poverty Affidavit. The petitioner must pay a
docketfee of $145 and any applicable surcharge or file a pov-
erty affidavit under K.S.A. 60-2001(b). On receipt of the pre-
scribed docket fee or a poverty affidavit, the clerk of the appel-
late courts must docket the petition and submit it to the court. If
the petitioner is an inmate, the clerk will assess the initial $3
filing fee. A poverty affidavit applies only to the amount that
must be paid to file the action and does not prevent the court
from later assessing the remainder of the docket fee or other
feesand costs againstthemovant. No docket feewill be charged
to file a petition for writ of habeas corpus.

(b) ConcurrentJurisdiction. Anappellate courtordinarily will notex-
ercise original jurisdiction if adequate relief appearsto be available
inadistrictcourt. If relief is available in the district court, a petition
must state—in additionto all other necessary allegations—the rea-
son why the action is brought in the appellate courtinstead of in the
districtcourt. If the appellatecourt finds that adequate relief isavail-
able in the district court, it may dismiss the action or order it trans-
ferred to the appropriate district court. A dismissal under this sub-
section is not an adjudication on the merits.

Court Action on Petition.

(©)

M)
()

®3)

Denial. If the courtdetermines that relief should not be granted,

it will deny the petition.

Ex Parte Disposition. If the right to relief is clear and it is ap-

parent thatno valid defense to the petition can be offered, relief

may be granted ex parte.

Order Directing Response. If the petition is notgranted or de-

nied ex parte, the court will order that the respondent(s) either

show cause why relief should not be granted or file a response

to the petition within the time fixed by the order. The following

rules apply:

(A) the ordermustbe served by the clerk of the appellate courts
on all named respondents by mail or as otherwise directed
by the court;
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(B) two or more respondents may jointly respondto an order
to show cause or to a petition;

(C) a judge named as respondent in a mandamus action who
decides not to appear in the proceeding may so advise the
clerk and all parties by letter, but the petition will not
thereby be taken as admitted; and

(D) a response to an order to show cause or to a petition may
be accompanied by additional documentary evidence nec-
essary for the court’s understanding of the case.

(d) The Record. The petition, response to an order to show cause or to
a petition, and accompanying documents constitute the record. If
there are disputed questions of material fact that can be resolved
only by oral testimony, the court may refer the matter to a judge of
the district court or a commissioner to take the testimony and make
a report recommending findings of fact. The commissioner’s report
andthe transcript of the testimony must be filed with the clerk of the
appellate courts and will become part of the record.

(e) Further Proceedings. If the petition, response to an order to show
cause ortoapetition,and record clearly indicate the appropriate dis-
position, the courtwill enter an order without further briefs or argu-
ment. Otherwise, the court may order a prehearing conference under
Rule 1.04. The court will enter an order designating dates for the
filing of briefs. The proceeding thereafter will be governed by the
rules relating to appellate procedure.

[History: Am. effective March 6, 1978; Am. (b) effective September 1,

1982; Am. effective February 8, 1994: Am. effective July 1,2000; Restyled

rule effective July 1, 2012; Am. (a) effective February 9, 2015; Am. (c) ef-

fective September 1, 2015; Am. effective November 18, 2016.]

Rule 9.02
UTILITY RATE CASE

(a) Filing; Docket Fee. When an application for judicial review of an
order of the state corporation commission is filed in the Court of
Appeals, the filing is treated, for the purpose of further proceedings,
in the same manner as the docketing of an appeal from the district
court, and the rulesrelating to appellate practice apply. The applica-
tion for judicial review must be filed with the clerk of the appellate
courts, accompanied by the docket fee and any applicable surcharge
under Rule 2.04.

(b) Record;Briefing Schedule. Unless otherwise ordered by the court:
(1) The commission must transmitpromptly the record to the clerk

of the appellate courts.
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(©)

(d)

(e)

(2) Anapplicant’sbrief must be filed no later than 21 days after the
application for review is filed.

(3) A respondent’s brief must be filed no later than 21 days after
service of applicant’s brief.

(4) A reply brief must be filed no later than 7 days before the date
set for hearing.

Notice of Hearing. Rule 7.02(e) does not apply. The clerk of the

appellate courts must give the attorneys not less than 14 days’ notice

of the time and place of hearing.

Extension of Time Requires Waiver in Certain Cases. In a case

in which a public utility claims the rates allowed by the commission

are inadequate, a motion for extension of time to file the utility’s

brief will not be considered unless itincludes or is accompanied by

a waiver of the 120-day time limit imposed by K.S.A. 66-118g(b).

So thatrespondentmay have an equal amount of time to fileits brief,

the waiver must be for at least twice the additional time requested

by the utility.

Prehearing Conference. A motion that requests a prehearing con-

ference must be filed no laterthan 7 days after the filing of the ap-

plication for judicial review. A motion for a prehearing conference

filed later will be considered only on good cause.

[History: New rule effective November 8, 1979; Am. effective July 16,
1980; Am. effective July 1, 1997; Am. effective July 1,2010; Restyled
ruleand amendedeffective July1,2012; Am. (a) effective December 19,

2016.]
Rule 9.03
TAX APPEAL CASE
(a) Petition. When an appeal is taken from the board of tax appeals

(b)

to the Court of Appeals under K.S.A. 74-2426, the appellant must

file with the clerk of the appellate courts a petition for judicial

review in compliance with K.S.A. 77-614. The petition for judicial
review must be:

(1) accompanied by certified copies of the order of the board of
tax appeals, the petition forreconsideration, and the board of
tax appeals order on the petition for reconsideration;

(2) accompanied by the docket fee, any applicable surcharge,
and the docketing statement required by Rule 2.04; and

(3) served in compliance with K.S.A. 77-613 through 77-615.

Statutory Bond. When an appeal under K.S.A. 74-2426 relates

to excise, income, or estate taxes—and the appellant is not the

director of taxation—the statutory bond required by K.S.A. 74-
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(©)

(d)
()

(f)

(9)

2426(d) must accompany the petition for judicial review and be
filed with the clerk of the appellate courts. Unless a bond for a
lesseramountis requested, the bond must be in the amount of 125%
of the tax assessed and must be approved by the clerk. Appellant
may requesta bondin a lesser amount by filing with the petition for
judicial review a motion under Rule 5.01 in lieu of the bond. The
appropriate bond then must be filed no later than 14 days after entry
of the order granting or denying the motion.
Record and Transcript Requests. No later than 14 days after
the filing of a petition for judicial review under subsection (a),
the appellant must:
(1) requestinwritingthatthe board of tax appeals certify therecord
of the proceedings;
(2) ifahearingbefore the board was recorded, request a transcript;
and
(3) file copies of the requests for transcript and certification of
the record with the clerk of the appellate courts and serve cop-
ies on all other parties at the time the requests are filed with the
board of tax appeals.
Transcript Preparation; Advance Payment. The transcript
must be prepared and advance payment made under Rule 3.03.
Transmission. On completion of the transcript, if any, the board
of tax appeals promptly must transmit the record to the clerk of
the appellate courts and send notice of the transmission—witha
copy of the table of contents of the record—to the parties.
Appellant’s Brief. The brief of the appellant must be filed no later
than 30 days after the date the record is transmitted to the appellate
courts.
Rules Relating to Appellate Practice Apply. The rules relating to
appellate practice govern all other proceedings and matters in an
appeal under K.S.A. 74-2426 not provided for in this rule.

[History: New rule effective January 18, 1984; Am. effective February
8, 1994; Am. (c) effective July 1, 1997; Am. (b) effective March 21,
2008; Am. effective July 7, 2008; Am. (b) and (c) effective July 1, 2010;
Restyled rule and amended effective July 1,2012; Am. effective July 1,

2014.]
Rule 9.04
WORKERS COMPENSATION CASE
(a) Petition. When an appeal is taken from the workers compensation

board to the Court of Appeals under K.S.A. 44-556, the appellant
must file with the clerk of the appellate courts a petition for judicial
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(b)

(©)

(d)
()

()
(9)

review in compliance with K.S.A. 77-614. The petition for judicial

review must be:

(1) accompanied by certified copies of the decision(s) of the ad-
ministrative law judge, the request for workers compensation
board review,andthe order of theworkerscompensationboard;

(2) accompanied by the docket fee, any applicable surcharge, and
the docketing statement required by Rule 2.04; and

(3) served in compliance with K.S.A. 77-613 through 77-615.

Cross-appeal. If a party seeksto cross-appeal under K.S.A. 44-556,

the party must file a cross-petition for review that complies with

K.S.A. 77-614.

Recordand Transcript Requests. No later than 14 days after the

filing of a petition for judicial review under subsection (a), the ap-

pellant must:

(1) requestinwriting that the director certify the record of the pro-
ceedings;

(2) ifahearingbefore the board was recorded, request a transcript;
and

(3) file copies of the requests for transcript and certification of the
record with the clerk of the appellate courts and serve copies on
all other parties at the time the requests are filed with the director.

Transcript Preparation; Advance Payment. The transcript must

be prepared and advance payment made under Rule 3.03.

Transmission. On completion of the transcript, if any, the director

promptly musttransmit the record to the clerk of the appellate courts

and send notice of the transmission—with a copy of the table of con-
tents of the record—to the parties.

Appellant’s Brief. The brief of the appellant must be filed no later

than 30 daysafter the date the record is transmitted to the appellate courts.

Rules Relating to Appellate Practice Apply. The rules relating to

appellate practice governall other proceedings and mattersin an ap-

peal under K.S.A. 44-556 not provided for in this rule.

[History: New rule effective July 28, 1995; Am. effective March 11,
1999; Am. effective July 7, 2008; Am. (b) effective July 1, 2010; Re-
styled rule effective July 1,2012.]

EXPEDITED APPEALS

(a)

Rule 10.01

EXPEDITED APPEAL FOR WAIVER OF PARENTAL
CONSENT REQUIREMENT

Docketing; Briefing; Oral Argument. On receipt of a notice of
appeal froma districtjudge’sdecisionunder Rule 173 of the rules
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(b)

(©)

(d)

()

relatingto district courts, togetherwith a certified copy of the district

judge’s opinion, the clerk of the appellate courts must docket the

appeal in the Court of Appeals. No docketing statement is required.

Counsel for the minor must file the appellant’s brief no later than 7

days after the date the appeal is docketed. No amicus curiae briefs

will be accepted. Unless otherwise ordered by the Court of Appeals,
no oral argument will be held.

Expedited Decision. The Court of Appeals mustexpedite the deter-

mination of an appeal under thisrule to the extent necessary to pro-

tect the rights of the minor. The decision of the Court of Appeals
must be filed no later than 14 days after the appeal is docketed.

Protection of Minor’s Anonymity. In an appellate proceeding un-

der this rule, the minor’s anonymity must be protected. A motion,

brief, or opinion or order of the appellate court must refer to the mi-

nor as “Jane Doe.”

Decision of the Court of Appeals.

(1) Decision Not Subject to Reconsideration or Modification.
The decision ofthe Court of Appeals under this rule is not sub-
ject to reconsideration or modification by the Court of Appeals.

(2) If District Court Decision Is Affirmed. If the Court of Ap-
peals affirms the decision of the district judge, the appellant
may petition for discretionary review by the Supreme Court un-
der Rule 8.03. If a petition for review is not granted within 14
days after the petition is filed, the petition is deemed denied. If
a petition for review is granted, the Supreme Court will review
the matter on the record submitted to the Court of Appealsand
will file its opinion no later than 14 days after the date the peti-
tion is granted.

(3) If District Court Decision Is Reversed. If the Court of Ap-
peals reverses the decision of the district judge, the Court of
Appeals decision is not subject to discretionary review by the
Supreme Court, and the clerk of the appellate courts must issue
the mandate immediately.

Computation of Time. K.S.A. 60-206(a) governs the computation

of a period of time prescribed by this rule.

[History: New rule effective July 1, 1992; Am. effective February 8,
1994; Am. effective July 1, 2010; Restyled rule and amended effective
July 1,2012.]
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(a)

(b)

(©)

(d)

(e)

(f)

(9)
(h)

Rule 10.02
DIRECT APPEAL IN DEATH PENALTY CASE

Generally. When a notice of appeal is filed in a criminal case in
which a sentence of death has been imposed, the rules relating to
appellatepracticewill govern unlessotherwise provided by this rule.
Automatic Stay. When a notice of appeal is filed, the execution of
a death sentence is stayed until the appellate proceedings are con-
cluded.

Preparationof Record on Appeal. The clerk of the district court
must compile the record on appeal no later than 30 days after notice
fromthe clerk of the appellate courts that the appeal has been dock-
eted.

Transcript. A transcript must be prepared of all proceedings that
have beenreportedby acourt reporter or otherwiserecorded. Atran-
scriptmust be completed no later than 120 days after service of a
request for transcript.

Time Schedule for Briefs. An appellant’s brief must be filed no
later than 120 days after service of the certificate of filing of the
transcriptunder Rule 3.03. Anappellee’sbrief mustbe filed no later
than 120 days after service of the appellant’s brief. Areply brief, if
any, must be filed no later than 60 days after service of the briefto
which the reply is made.

Page Limitations. The length of briefs—excluding the cover, table
of contents, appendix, and certificate of service—may not exceed
the following:

(1) Brief of Appellant — 100 pages;

(2) Brief of Appellee — 100 pages; and

(3) Reply Brief — 30 pages.

Oral Argument. Oral argument is limited to 60 minutes each for
the appellant and the appellee.

Stay of Mandate. Issuance of a mandate in a capital case that af-
firms a death sentence is automatically stayed until the time for fil-
ing a petition for writ of certiorari in the United States Supreme
Court has expired or, in a case in which a petition for writ of certio-
rari has been filed, until the clerk of the appellate courts is notified
by the United States Supreme Courtthat the petitionhas beendenied
or, if the petitionis granted, until the conclusion of proceedings in
the United States Supreme Court.

[History: New rule effective May 28, 1997; Restyled rule and amended
effective July 1,2012.]
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NOTICE REQUIREMENTS

Rule 11.01

NOTICE TO ATTORNEY GENERAL OF CHALLENGE TO

(a)

(b)

(©)

(d)

(€)

STATUTE OR CONSTITUTIONAL PROVISION

Notice Requirements. In any matter before the Supreme Court or
Court of Appeals, or any justice or judge thereof, a party that filesa
pleading, brief, written motion, or other filing or paper contesting or
callinginto doubtthe validity of any Kansas statute or constitutional
provisionon grounds thatthe lawviolates the state constitution, fed-
eral constitution, or any provision of federal law must serve the fil-
ing on the attorney general of Kansas, accompanied by a notice stat-
ing that the attorney general is being served under K.S.A. 75-764.
Formof Document. In additionto the notice required by subsection
(a), a pleading, brief, written motion, or other filing or paper served
underthis rule mustincludethese words in bold, 12 -point fontunder
the case caption onthefirstpage: “Served on the attorney generalas
required by K.S.A. 75-764.”

Filing of Notice. A party that gives notice under this rule must
promptly file a copy of the notice with the clerk of the appellate
courts, along with a certificate of service. If the document that con-
tests the validity of the law has already been filed with the clerk of
the appellate courts, the document must not be filed again with the
copy of the notice.

Sufficiency of Notice. A notice provided under this rule will be
deemed sufficient if it is in substantial compliance with the form set
forth by the judicial administrator.

Application. This rule does not apply in any action or proceeding
in which the attorney general is the party disputing or defending the
validity of the law at issue.

[History: New rule effective September 6, 2016; Am. (b) effective Au-
gust 28,2017.]






(a)
(b)

(©)
(d)

RULES RELATING TO KANSAS ECOURT
Rule 20
PREFATORY RULE

Kansas eCourt Rules. This setof ruleswhen referred to as a whole
will be identified as the Kansas eCourt Rules.

Purpose. The Kansas Supreme Court has developed a centralized
case management system that maintains case records of the Kansas
judicial branch. The case management system provides efficient, ef-
fective courtoperations and increasesaccess to justice for the people
of Kansas. This set of rules standardizes the processing of case fil-
ings to provide consistent user experience and allow for workshare
amongjudicial branchemployees. These rules expandaccess to case
recordsavailable publicly through an internet, browser-based access
point using a public access portal. These rules balance the im-
portance of protecting the interests of parties participating in the ju-
dicial system, includingpersonally identifiable information and pro-
prietary business information, with the goal of expanding accessto
case records and increasing transparency of the judicial branch.
Statutory References. In these rules, a reference to a statute in-
cludes any subsequent amendment to the statute.

Applicability. Unless otherwise indicated, these rules apply to
courts as the Kansas eCourt case management system is imple-
mented.

[History: New rule adopted effective June 14,2019; Am. effective June

12,2020.]
Rule 21
DEFINITIONS
(a) “Attachment” means a document efiled simultaneously with a

(b)
(©)

(d)

pleading thatis referenced within the pleading as support for the fil-
ing user’s statement of facts or legal argument.

“Business hours” means the hours of the day the courtisopento
the public to conduct court-related business.

“Case management system”means the Kansas judicial branch sys-
tem to receive, maintain, and store electronic case records in an in-
ternet, browser-based format.

“Case record” meansall electronic documents filed in a case. Each
document in a case record must either be certified by the filer as
compliant with Rule 24 or be filed under Rule 23(b).
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()

(f)

(9)

(h)

(i)
)

(k)

0

“Certification” means that an attorney or a party if not represented

by an attorney certifies that, to the best of the person’s knowledge,

the document being submitted for filingcomplies with requirements

of K.S.A. 60-211(b).

“Citation” means:

(1) aUniform Noticeto Appear and Complaintissued by a law en-
forcement officer toa person alleged to have violated any of the
statutes, rules, or regulations listed in, or authorized by, K.S.A.
8-2106 when signed by the officer and filed with a court having
jurisdiction over the alleged offense;

(2) anelectronic citationas that term is defined by K.S.A. 8-2119;
and

(3) acitation, as defined by K.S.A. 32-1049a(b), by a conservation
officer or employee of the Kansas Department of Wildlife,
Parks, and Tourism having law enforcement authority as de-
scribed in K.S.A. 32-808 to a person alleged to have violated
any of the wildlife, parks, or tourism statutes, rules, or regula-
tions listed in,orauthorized by, K.S.A. 32-1049(a) whensigned
by the officer or employee and filed with a court having juris-
diction.

“Courthouse terminal” meansa computer terminal available to the

publicto access public case records at a courthouse. The courthouse

terminal may be in a kiosk.

“Efiling” means the submission of a document through the use of

either anapproved district court electronic filing system as defined

in Rule 122 or the appellate courts’ electronic filing system as man-

dated by Rule 1.14.

“Efiling interface” means the contact pointwhere afilinguser sub-

mits an electronic document.

“Electronic access” means access to case records available to the

public through a courthouse terminal or remotely through the public

access portal, unless otherwise specified in these rules.

“Events index” means items listed in a chronological index of fil-

ings, actions, and events in a specific case, which may include iden-

tifying information of the parties and counsel; a brief description or
summary of the filings, actions, and events; and other case infor-
mation. The events index, also referred to as the register of actions,
is a record created and maintained by the judicial branch only for
administrative purposes that is not part of the case record. The

events index must comply with Rule 24.

“Filing user” means any individual who is authorized to submit a

document through the Kansas Court eFiling System. This term does
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not include the following individuals when acting in their official
capacity:
(1) anemployee of the Kansas judicial branch;
(2) ajudge of the district court as defined by K.S.A. 20-301a;
(3) a temporary judge assigned as described by K.S.A. 20-
310b(a); or any retired justice of the Supreme Court, retired judge
of the Court of Appeals, or retired judge of the district courtas-
signed as described by K.S.A. 20-2616;
(4) aretiredjustice ofthe SupremeCourt,aretired judge of the
Court of Appeals, or a retired judge of the district court who has
entered into a written agreement with the Supreme Court under
K.S.A. 20-2622;
(5) ajudge ofthe Court of Appealsas described by K.S.A. 20-
3002(d); and
(6) ajusticeofthe SupremeCourtasdescribedby Kansas Con-
stitution, article 3, section 2.

(m) “Judicial branch” means the judicial branch of government, which

(n)

(0)

(P)

(a)

includes all district and appellate courts, judicial officers, offices of
the clerks of the districtand appellate courts, the Office of Judicial
Administration, courtservices offices, and judicial branch employ-
ees.

“Kansas Court eFiling System” means the Kansas Court Elec-
tronic Filing System that the Kansas Supreme Court has approved
forusetosubmitdocumentsinanelectronic formatto the case man-
agementsystemfor Kansas districtand appellate courts. The Kansas
Court eFiling System (also referred to as the efiling system) pro-
vides a means to view case histories, check the status of submis-
sions, send follow-up documents, and access service lists.
“Nondocketable event” meansa note, bench note, memorandum,
draft, worksheet, or work product of a judge or court personnel that
does not record court action taken in a case.

“Nonpublic case record” means any case record that is sealed or
made confidential by statute, caselaw, Supreme Court rule, or court
order.

“Public” means any person, business, nonprofit entity, organiza-
tion, association, and member of the media.

“Public access portal” means an internet, browser-based access
point for the public to freely and conveniently access certain public
case records. At the discretion of the Kansas judicial branch, the
public access portal may require user registration, email or identity
verification, or other protocol and may restrict bulk record access.
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(s)

(t)
(u)

(v)

“Public case record” means any case record that is not sealed or
made confidential by statute, caselaw, Supreme Court rule, or court
order.

“Sealed” means a case type or document to which access is limited
by statute, Supreme Court rule, or court order.

“Standard operating procedures” means those procedures
adopted by the judicial administrator, with input from stakeholders,
that ensure documents submitted electronically are processed effi-
ciently, increase effectiveness of court operations, and enhance ac-
cess to justice for the people of Kansas.

“Transcript” means any written verbatim record of a court pro-
ceeding or deposition taken in accordance with the rules of civil or
criminal procedure.

(w) “Trial exhibit” meansa document or object introduced or admitted

into evidence in a court proceeding.

[History: New rule adopted effective June 14, 2019; Am. effective June
12,2020.]

Rule 22

ACCESS TO PUBLIC ELECTRONIC DISTRICT COURT CASE

(a)

(b)

RECORDS

Purpose. Members of the public may access a public case record
and the events index through multiple outlets, including a court-
house terminal and the public access portal. Allowing use of the
public access portal, an internet, browser-based access point, ex-
pands accessto public case records and events indices and increases
transparency of the judicial branch. Not all public case records and
events indices will be available using the public access portal due to
their sensitive nature. Thisrule identifies the types of cases and doc-
uments that will not be accessible through the public access portal.
These cases and documents may still be accessible through alterna-
tive means, suchasatacourthouse terminal. Nonpublic case records
are notavailable at the public access portal or the courthouse termi-
nal.
Access. The ability of the public to access a case record and the
events indexwill depend on the type of case; the nature of the doc-
ument; and the applicable statutes, caselaw, Supreme Court rules,
and court orders. Access to a case record and the event index by an
attorney of record or a party if not represented by an attorney is not
governed by this rule. Two levels of public access are possible.
(1) Public Access Through the Public Access Portal. Unlessex-
cluded under subsections (c) or (d),apublic case record andthe
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)

events index are accessible for viewing using the public access

portal as permitted by statutes, caselaw, Supreme Court rules,

and court orders.

Public Access at a Courthouse Terminal. A public case rec-

ord and the events index are accessible for viewing ata court-

house terminal as permitted by statutes, caselaw, Supreme

Court rules, and court orders.

(A) Eachdistrictcourt must maintainacourthouse terminal ac-
cessible to the public for viewing and obtaining case rec-
ords and events indices.

(B) A clerk will not compile information or provide bulk dis-
tribution of information under Rule 106B(e).

(C) A request for documents is subject to the Kansas Open
Records Act, K.S.A. 45-215et seq., and other statutes,
caselaw, Supreme Court rules, and court orders.

(c) Inaccessible Cases. The following case types are not accessible
through the public access portal:

1)
)

®3)

(4)

()
(6)

()
(8)
(9)

Adoptions: a case filed under the Kansas Adoption and Relin-
quishment Act, K.S.A. 59-2111 et seq.;

Care and treatment: a case filed under the Care and Treat-
ment Act for Mentally lll Persons, K.S.A. 59-2945et seq., or
under the Care and Treatment Act for Persons with an Alcohol
or Substance Abuse Problem, K.S.A. 59-29b45;

Child custody or support proceedings: a child custody or
support proceeding under the Kansas Family Law Code,
K.S.A. 23-2101 et seq.;

Child in need of care: a case filed under the Revised Kansas
Code for Care of Children, K.S.A. 38-2201 et seq.;
Coroner inquests: a coroner inquest under K.S.A. 22a-230;
Divorces: a dissolution of marriage case filed under the Kan-
sas Family Law Code, K.S.A. 23-2101 et seq.;

Expunged cases: a case expunged under K.S.A. 21-6614 or
K.S.A. 22-2410;

Grand jury proceedings: a grand jury proceeding under
K.S.A. 22-3001 through K.S.A. 22-3016;

Guardianship and conservatorship cases: a proceeding un-
derthe Actfor Obtaininga Guardian ora Conservator, or Both,
K.S.A. 59-3050 et seq.;

(10) Inquisitions: an inquisition proceeding under K.S.A. 22-

3101 through K.S.A. 22-3105;

(11) Juvenile offender: a juvenile offender proceeding under the

Revised Kansas Juvenile Justice Code, K.S.A.38-2301etseq,



78

RuULES ADOPTED BY THE SUPREME COURT

(d)

(12) Parentage: a case filed under the Kansas Parentage Act,
K.S.A. 23-2201 et seq;

(13) Parental bypass: a parental bypass proceeding under K.S.A.
65-6705;

(14) Protectionfromabuse: acase filed under the Protection from
Abuse Act, K.S.A. 60-3101 et seq.;

(15) Protection from stalking, sexual assault, or human traf-
ficking: acasefiled under theProtectionfrom Stalking, Sexual
Assault, or Human Trafficking Act, K.S.A. 60-31a01 et seq.;
and

(16) Uniform interstate enforcement of domestic violence pro-
tectionorders: a case filed under the Uniform Interstate En-
forcement of Domestic Violence Protection Orders Act,
K.S.A. 60-31b01 et seq.

Inaccessible Documents. The following documents are not acces-

sible through the public access portal:

(1) Child Death Review Board: a Child Death Review Board
document filed under K.S.A. 22a-244;

(2) Citations: a citation filed under K.S.A. 8-2106, K.S.A. 8-
2119, or K.S.A. 32-1049;

(3) Coroner reports: a coroner report filed under K.S.A. 22a-
232;

(4) Marriage license documents: a marriage license document
other than the limited marriage license record the district court
clerk creates under Rule 106(d);

(5) Poverty affidavits: a poverty affidavit prepared under K.S.A.
22-4504 or K.S.A. 60-2001;

(6) Presentence investigation reports: a presentence investiga-
tion report prepared under K.S.A.21-6703 or K.S.A. 21-6813;

(7) Probable cause affidavits: a probable cause affidavit or
sworn testimony in support of an arrest warrant or summons
under K.S.A. 22-2302 or in support of a search warrant under
K.S.A. 22-2502 except as permitted by those statutes;

(8) Recordofanagency proceeding: arecord of an agency pro-
ceeding under the Kansas Administrative Procedure Act,
K.S.A. 77-501 et seq., or the Kansas Judicial Review Act,
K.S.A. 77-601 et seq.;

(9) Trial exhibits; and

(10) Warrants: anarrestwarrantissued under K.S.A.22-2302 that
has not been executed, a search warrant issued under K.S.A.
22-2502 that has not been executed, and any bench warrant
that has not been executed.
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Comments

[1]Rule 22(d)(10): Arrest Warrants. Acriminal complaintinitiating
acriminal case is not sealed in the new case management system (Odys-
sey)evenifaproposedarrestwarrantis filedatthe same time or an arrest
warrantissignedand issued. Inthe prior case managementsystem (Full-
Court), a criminal case was automatically sealed when an arrest warrant
was approved by a judge; when a returnon an arrest warrant was filed,
the case was unsealed. In Odyssey, unless previously sealed by courtor-
der, a criminal complaint remains accessible to the public even whenan
arrest warrant is issued. In Odyssey, an arrest warrant will be sealed
whenitis issued and will remain sealed untilareturnisfiled. Upon filing
of the return, the arrest warrant and return will become public unless
sealed by a court order.

[2] Rule 22(d)(10): Search Warrants. If a search warrantis filed in a
criminal case, the warrant is sealed when issued and will remain sealed
until a returniis filed. Upon filing of the return, the search warrant and
return will become public unless sealed by a court order. If a request for
a search warrant is filed in a separate case, the case is sealed when the
request is filed and remains sealed until the return is filed. Upon filing of
thereturn, the search warrantandreturnwill becomepublicunless sealed
by a court order.

[3] Rule 22(d)(10): Bench Warrants. A bench warrant is sealed
when issued and will remain sealed until a returniis filed. Upon filing of
the return, the bench warrantand returnwill become public unless sealed
by a court order.

[History: New rule adopted effective June 14,2019; Am. effective June

12,2020.]
Rule 23
FILING IN ADISTRICT COURT

(a) FilingUser’sObligations. When filingadocumentwith the district
court, at the efiling interface, a filing user must correctly designate
the case and document type and indicate if the document is submit-
ted under subsection (b) or certify that the document complies with
Rule 24. The requirement to certify compliance with Rule 24(b)
does not apply to those individuals exempted from the definition of
"filing user™" in Rule 21(1).

(1) A courtemployee isnotrequiredto reviewa document thata
filing user submits to ensure that the filing user appropriately
designated a case, document, or information.
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()

If a document does not comply with these rules, the court may
order that the document be segregated from public view until a
ruling has been made on its noncompliance.

(b) Filing Under Seal.

1)

()

®3)

(4)

If a filing user submits a document under a pre-existing seal
order, the filing user must affirm by certification on the efiling
interface that such an order exists.

If at the time of filing a filing user believes that a document not
covered by a pre-existing seal order should be sealed, the filing
user must submit a motion to seal that includes a general de-
scription of the document at issue. The filing user must affirm
by certification on the efilinginterface that the motion complies
with Rule 24,

A filinguser may file a motion to seal a document already on
file. The motion must specify the document that is proposed to
be sealed. When a motion to seal is filed, the identified docu-
ment will be segregated from public view until the courtrules
onthe motiontoseal. Acourtemployee isnotrequiredto search
foradocumentthatisnotidentified with specificity in amotion
to seal.

A case or document may be sealed only by a court order that is
case or document specific or asrequired by a statute or Supreme
Court rule.

(c) District Court Clerk Processing of an eFiled Document.

(1)

)

®3)

Document Review. Upon receipt of a document submitted to a

districtcourt using the Kansas Court eFiling System, a clerk of

the district court is authorized to return the document only for

the following reasons:

(A) thedocumentisillegible orinaformatthat preventsitfrom
being opened;

(B) the document does not leave a margin sufficient to affix a
file stamp, as required by Rule 111;

(C) thedocumentdoes nothave thecorrect county designation,
case number, or case caption; or

(D) the applicable fee hasnotbeen paid or no poverty affidavit
is submitted with the document or already on file in the case.

Timeline for a Clerk to Processa Document. A clerk of the

districtcourt must processa document for filing as quickly as

possible but not more than four business hours after the filing

user submits the document for filing.

Return of Document. If a clerk determines that a document

must be returned for any of the reasons listed in subsection

(c)(1), the clerk must designate the reason for its return.
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(4) Quality Review. If adocumentisnotrejected under subsection
(c)(1),aclerk will approve the document for filing in the case
management system. The clerk may flag the document for fur-
ther review as authorized by the standard operating procedures
adopted by the judicial administrator.

(5) File Stamping a Document. A document submitted through
the Kansas Court eFiling System will be marked with the date
and time of original submission.

(d) Inclusionof a Paper Document. If a clerkis authorized to accept a
paperdocument for filinginacase recordunder a standard operating
procedure adopted by the judicial administrator, the clerk must fol-
low the requirements of that procedure for including the document
in the case management system.

Comments

[1] Rule 23(c)(1) applies to a document filed in an existing case
where the clerk must match the county designation, the names of the
parties in the case caption, and the case number with those of the exist-
ing case.

[2] The Kansas eCourt Rules make clear that the responsibility for
correctly filingadocumentinacourtcase rests with the person filing the
document.

[History: New rule adopted effective June 14, 2019; Am. effective June
12,2020.]

Rule 24

PROTECTION OF PERSONALLY IDENTIFIABLE
INFORMATION

(a) Obligationto Redact Personally Identifiable Information. In all
filings, an attorney, or a party if not represented by an attorney, is
solely obligated to protect the confidentiality of personally identifi-
able information as identified in this rule by ensuring that the filing
contains no personally identifiable information. A district court
clerk has no duty to review a documentto ensure compliance with
this rule.

(b) Personally Identifiable Information. The following is personally
identifiable information:

(1) thename of aminor who is notanamed party in a case and, if
applicable, the name of a person whose identity could reveal
the name of a minor who is not a named party in a case;

(2) the name of an alleged victim of a sex crime;

(3) thename of a petitionerin a protection from abuse case;
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(4)

()
(6)
()

(8)

(9)

the name of a petitioner in a protection from stalking, sexual

assault, or human trafficking case;

the name of a juror or venire member;

a person’s date of birth except for the year;

any portion of the following:

(A) an email address except when required by statute or rule;

(B) a computer username, password, or PIN; and

(C) a DNA profile or other biometric information;

the following numbers except for the last four digits:

(A) a Social Security number;

(B) a financial account number, including a bank, credit card,
and debit card account;

(C) ataxpayer identification number (TIN);

(D) an employee identification number;

(E) adriver’slicense or nondriver’s identification number;

(F) apassport number;

(G) a brokerage account number;

(H) an insurance policy account number;

() aloan account number;

(J) acustomer account number;

(K) a patient or health care number;

(L) astudent identification number; and

(M) a vehicle identification number (VIN);

any information identified as personally identifiable infor-

mation by court order; and

(10) the physical address of an individual’s residence.
(c) Exceptions. The following is not personally identifiable infor-
mation:

1)

(2)
®3)

(4)

(®)
(6)
(7)

an account number that identifies the property alleged to be the
subject of a proceeding;

the name of an emancipated minor;

information used by the court for case maintenance purposes
that is not accessible by the public;

information a party’sattorney, or a party if not represented by
an attorney, reasonably believesis necessary or material to an
issue before the court;

the first name, initials, or pseudonym of any person identified
in subsections (b)(1) to (b)(5);

any information required to be included by statute or court rule;
and

any information in a transcript.

(d) Administrative Information Required. When a filing user sub-
mits a new case through the Kansas Court eFiling System, the filing
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()

()

(9)

(h)

user must complete the administrative information requested at the

efiling interface to the extent possible. If an initial pleading in a new

case is in paper form, the filer must submit a paper cover sheet that
substantially complies with the form located on the judicial council
website. The following rules apply.

(1) Personally identifiable information gathered for administrative
purposes when a new case is efiled:

(A) if stored electronically, must be accessible only by author-
ized court personnel and

(B) is notsubject to reproduction and disposition of court rec-
ords under Rule 108.

(2) Personally identifiable information gathered for administrative

purposes using a paper cover sheet:

(A) must not be retained in the case file;

(B) is notsubject to reproductionand disposition of court rec-
ords under Rule 108; and

(C) may be shredded or otherwise destroyed within a reasona-
bletime after the case isentered electronically intothe case
management system.

(3) Inanactionfordivorce,child custody, child support,or mainte-
nance, the administrative information provided mustinclude, to
the extent known:

(A) the parties’ Social Security numbers;

(B) the parties’ birth dates; and

(C) the parties’ child’s full name or pseudonym, Social Secu-
rity number, and birth date.

Certification. Each document submitted to a court must be accom-
panied bya certification by an attorney, or by a party if not repre-
sented by an attorney, that the document has been reviewed and is
submitted under Rule 23(b) or complies with this rule.
Remedies and Sanctions. Failure to comply with this rule is
grounds for sanctions against an attorney or a party. Upon motion
by a party or interested person, or sua sponte by the court, the court
may order remedies for a violation of any requirements of the Kan-
sas eCourt Rules. Following notice and an opportunity to respond,
the court may impose sanctions if such filing was not made in good
faith.

Motions Not Restricted. This rule does not restrict a party’s right

to requesta protective order, to move to filea document under seal,

or to request the court to seal a document.

Application. This rule does not affect the application of constitu-

tional provisions, statutes, or court rules regarding confidential in-

formation or access to public information.
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Comments

[1] Rule 24 appliesto information contained in a filing, notto infor-
mation contained in an oral communication, whether made in a court
proceeding or otherwise.

[2] If use of a person's initials is unwieldy, parties may consider us-
ingother options such asafirstnamewith the firstinitial of the last name,
a generic descriptor suchas “child 1,” or a pseudonym in lieu ofa name.

[3] Rule 24(b)(10) includes “the physical address of an individual's
residence” in the definition of personally identifiable information. How-
ever, if an exception in Rule 24(c) applies, this information is no longer
consideredto be personally identifiable information. If aparty is required
by law to include the physical address of an individual's residence, then
it may be provided under Rule 24(c)(6). For example, if a document will
be served by leaving a copy at a person's dwelling, see K.S.A. 60-
205(b)(2)(B)(ii) or K.S.A. 61-3003(d), or by mailing the document to a
person's last known address, see K.S.A. 60-205(b)(2)(C) or K.S.A. 61-
3003(c), then providingthe physical address is required by lawto perfect
service. In that situation, the physical address is needed and will not be
considered personally identifiable information because it meets the ex-
ception of Rule 24(c)(6).

[4] Under Rule 24(c)(4), “necessary” means information essential
for the document to make sense or for the proper processing of the doc-
ument or information requested on a Judicial Council form. Examples
include information necessary to establish the court's personal or subject
matter jurisdiction, to processa protective order, to serve a filed docu-
ment on another party, or to issue and execute a subpoena.
[History: New rule adopted effective June 14, 2019; Am. effective June
12,2020.]

Rule 25
EXPANDED ACCESS

(a) Purpose. This rule creates a stakeholder access program that allows
the judicial administrator to grant governmental agencies and other
entities access to information in the Kansas eCourt case manage-
ment system that is not available to the general public.

(b) Definitions.

(1) “Expanded Access” meansaccess to specifically identified in-
formation in the eCourt case management system that is not
available to the general public and might include access to per-
sonally identifiable information.
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(©)

(d)

()

()

(2) “Stakeholder” means a governmental agency, a contractor for
a governmental agency, or another entity that is not part of the
Kansas Judicial Branch and that is granted expanded access
through the stakeholder access program.

(3) “User” meansa person performingwork on behalf of a stake-
holder, including an employee, a subcontractor, and an agent.

Methodsfor Access. The judicial administratormay provide forex-

panded access through various methods, including the following:

(1) an expandedaccess portal usinga unique username and pass-
word;

(2) integration; and

(3) periodic reports.

Standard Operating Procedures. The judicial administrator is au-

thorized to adopt standard operating procedures for expanded ac-

cess. In developing these procedures, the judicial administrator will
consult with stakeholders when appropriate.

Powers and Duties. In administering the stakeholder access pro-

gram, the judicial administrator’s powers and duties will include the

following:

(1) determiningthe case groups, case types, documents, and infor-
mation that a stakeholder may access;

(2) approving or denying a prospective stakeholder’s request for
expanded access;

(3) workingwith a stakeholder to create methods to access infor-
mation;

(4) approving or denying a user’s request for a unique username
and password that will allow expanded access;

(5) developing procedures to allow expanded access;

(6) developingproceduresto safeguard informationfromunauthor-
ized access, use, and disclosure;

(7) providing technical support for expanded access;

(8) monitoringadherenceto rules, policies, and procedures regard-
ing access, use, and disclosure of information by a stakeholder
and its users, including the use of audits and reports; and

(9) periodic reporting to the Kansas eCourt project liaison justices
and the Chief Justice regarding expanded access efforts.

Stakeholder Agreement. An approved stakeholder must enter into

an Expanded Access Agreement that sets forth the following:

(1) the procedures for accessing information;

(2) the procedures for safeguarding information from unauthorized
access, use, and disclosure; and

(3) any other procedures or information the judicial administrator
deems necessary.
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(9)

(h)

(i)

User Agreements.

(1) Information Subscription Agreement. To obtain expanded
access through the expanded access portal, a user must enter
into an Information Subscription Agreement.

(2) Confidentiality Agreement. To obtain expanded access by a
method other than through the expanded access portal, a user
must complete a Confidentiality Agreement.

(3) Agreement Provisions. An agreement under subsection (g)(1)
or (g)(2) must set forth the following:

(A) the procedures regarding the allowable use of information;

(B) the procedures for safeguarding information from unau-
thorized access, use, and disclosure; and

(C) any other proceduresor information the judicial adminis-
trator deems necessary.

Penalty for Breach. If a stakeholder or user breachesthis rule, an

expanded access policy or procedure, or an agreement described in

subsection (f) or (g), the following provisions will apply.

(1) Thejudicialadministrator may suspend expanded access forthe
stakeholder or user. The decision to suspend expanded access
is within the sole discretion of the judicial administrator.

(2) If thejudicial administrator determines the breach warrants rev-
ocation of expanded access, the judicial administrator will refer
the stakeholder or user to the attention of the Chief Justice.

(3) The Chief Justice may revoke expanded access for the stake-
holder or user or impose any other lesser restriction.

Lift of Suspension; Reinstatement.

(1) Thejudicialadministrator may liftany suspension that has been
imposed under subsection (h). The decision to lift a suspension
is within the sole discretion of the judicial administrator.

(2) Subjecttoanytermsand conditions necessary to prevent unau-
thorized access, use, and disclosure of information, the Chief
Justice may reinstate expanded access that has been revoked
under subsection (h).

[History: New rule adopted effective January 26, 2021.]



RULES RELATING TO DISTRICT COURTS

REPORT OF SUPREME COURT STANDARDS
COMMITTEE

The attached report, adopted by the Supreme Court Standards Com-
mittee on October 24,1980, was adopted by the Supreme Court, effec-
tive December 11,1980, as a statement of the goals of the Kansas judicial
system and of the general principles and time standards to be used as
guidelines for the processing of cases by the District Courts of this State.

GENERAL PRINCIPLES AND GUIDELINES FOR THE
DISTRICT COURTS

(1) We approve the credo of the Joint Committee for the Effective Ad-
ministration of Justice adopted in the 1960°s as a general statement
of the goals and purposes of the Kansas Judicial System.

Justice is effective when it is:
(A) Fairly administered without delay
With all litigants, indigent and otherwise, and especially those
charged with crime, represented by competent counsel,
(B) By Competent Judges
Selected through non-political methods based on merit,
In sufficient numbers to carry the load,
Adequately compensated, with fair retirement benefits,
With security of tenure, subject to an expeditious method of re-
moval for cause,
(C) Operating in a Modern Court System
Simple in structure, without overlapping jurisdictions or multi-
ple appeals,
Businesslike in managementwith nonjudicial duties performed
by a competent administrative staff,
With practical methods of equalizing the judicial workload,
With an annual conference of the judges for the purpose of ap-
praisingand improvingjudicial techniques and administra-
tion,
(D) Under Simple and Efficient Rules of Procedure
Designed to encourage advance trial preparation,
Eliminate the element of surprise,
Facilitate the ascertainment of truth,
Reduce the expense of litigation,
And expedite the administration of justice.
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)

®3)

(4)

()

(6)

(7)

(8)

(9)

Litigation delay causes litigants expense and anxiety. Judges and
lawyers have a professional obligation to avoid misuse and overuse
of discovery and to terminate litigation as soon as it is reasonably
possible to do so.
The ultimate judicial goal should be justice, not speed, in the dispo-
sition of cases. Cases should be determined on an individual basis,
not on an assembly line. Litigants and counsel should be afforded a
reasonable time to prepare and present their cases.
No case should be permitted to float in the system. It is the respon-
sibility of thetrial judge assigned the case to take charge of the case
at an early date in the litigation and to control the progress of the
case thereafter until the case is determined.
There should be time standards established as a guide for the dispo-
sition of cases, with the understanding that the system must have
flexibility to accommodate the differences in the complexity of
cases and the different problems arising in urban and rural judicial
districts. A certain amount of delay may be necessary in an individ-
ual case.
Assuming adequate trial courtstaffing and facilities, trial court de-
lay, i.e., unnecessary waiting time, is notinevitable. The pace of lit-
igation is not necessarily determined by court size, individual case-
loads, or the percentage of cases that go to trial.
The pace of litigationis often theresult of “local legal culture” rather
than court procedures, case load, or backlog. Local legal culture
consists of the established expectations, practices, and informal
rules of behavior of judges, attorneys and the public.
The most effective way of combating court delay is to modify the
local legal culture by the adoption and use of a case management
system. The basic concept of case management is that the court, ra-
ther than the attorneys, should control the pace of litigation. It is the
duty of the judge to the people to run the court and not abdicate the
responsibility to counsel.
An effective case management systemrequires that specific steps be
taken to monitor and control the pace of litigation. Among these are
the following:
(A) Earlyand continuous control of the courtcalendar by the judge;
(B) Identifying cases subject to alternative dispute resolution pro-
cesses;
(C) Developing rational and effective trial-setting policies;
(D) Applyinga firm continuance policy. Trial continuances should
be few; good cause should be required, and all requests should
be heard and resolved by a judge;
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(E) Older casesshould be emphasized and ordinarily given priority
in trial settings;

(F) A useful and efficientinformation system should be available
to identify cases that are at variance with the suggested time
standards and to provide a continuing evaluation of the system
as a whole.

(10) The judges and the lawyers of Kansas should work together with
interested citizens to monitor the workings of the judicial system in
the state and each judicial district. They should explore methods of
improvement, keep the public informed of the operation of the
courts, and seek public suggestions and support for the improve-
ment of the judicial system.

TIME STANDARDS

(1) All Chapter 60 civil cases, exceptdomestic relations cases, should
ordinarily be set for an initial case management conference within
forty-five (45) daysof the filing of an answer to explore prospects
for settlement, a time schedule for completion of discovery, and the
setting of a date for a pretrial conference and for trial;

(2) Any civil case which has been pending for more than one-hun-
dred-eighty (180) days shall be of special concern to the trial judge
and should ordinarily be given priority in all trial settings.

(3) The trial judge to whom cases are assigned should be responsible
for the disposition of those cases and should, so far as reasonably
possible, bringthem to trial or final disposition in conformity with
the following median time standards:

Civil Cases
Chapter 61 Cases—to final disposition, within a median time of sixty
(60) days from date of filing.
Chapter 60 Cases—
Non-Domestic Civil—to final disposition, within a median time of
one-hundred-eighty (180) days from date of filing.
Domestic Relations—to final disposition, within a median time of
one-hundred-twenty (120) days from date of filing.
Chapter 59 Cases—(Probate andadministration of estates }—to final dis-
position, within a median time of one year from date of filing.

Criminal Cases
Felony—to trial or plea, within a median time of one-hundred-twenty
(120) days from date of first appearance.
Misdemeanor—{(excluding traffic)—to trial or plea, within a median
time of sixty (60) days from date of first appearance.
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Traffic—totrial or plea, within a median time of thirty (30) days from

date of filing.
The term “median” as used in these time standards means that at

least 50% of the cases subjectto judicial determination are tried or dis-
posed of within the established time standards.

(4)

(%)

(6)

When areport of the Judicial Administrator shows that a civil case
has been pending for more than two years, such case shall be given
priority over all subsequently filed cases and the chief judge should
report the reason for delay in disposition to the departmental justice.
In every judicial district in the state, there should be established a
bench-bar committee composed of judges and lawyers to monitor
the operation of the courts in the district, to develop programs for
improvement of courtservices, and to formulate and carry on a con-
tinuing educational program to inform the citizensin the district
about the functions and operations of the courts and the basic liber-
ties and freedoms guaranteed by our form of government.

In the setting of cases for trial, a trial judge shall respectand accede
to a prior prime or firm setting of a case in another court involving
the same attorney or attorneys. Trial judges shall cooperate in re-
solving conflicts in trial settings as the interests of justice may re-
quire. In resolving conflictsin trial settings, jury cases should ordi-
narily take precedence over nonjury cases.

[History: New section (6) under Time Standards effective July 1, 1982;
(1) Am. effective March 11, 1999; Am. effective September 8, 2006.]



STANDARDS RELATING TO JURY USE AND
MANAGEMENT

The following Standards Relating to Jury Use and Management
were adopted by the Supreme Court effective July 15,1983, as guide-
lines to assist the district courts in the management of jury systems
within the State of Kansas.

PART A. STANDARDS RELATING TO SELECTION OF PRO-
SPECTIVE JURORS

STANDARD 1: OBLIGATION OF AND OPPORTUNITY
FOR JURY SERVICE

Jury service is the solemn obligation of all qualified citizens. The
opportunity for jury service should not be denied or limited on the basis
of race, national origin, gender, age, disability, religious belief, income,
occupation, or any other factor that discriminates against a cognizable
group in the county.

STANDARD 2: JURY SOURCE LIST

(a) The names of potential jurors should be drawn froma jury source
list compiled from one or more regularly maintained lists of persons
residing in the county.

(b) The jury list should be representative and should be as inclusive of
the adult population in the county as is feasible.

(c) Eachdistrictcourtshould periodically reviewthe jury source list for
its representativeness and inclusiveness of the adult population in
the county.

(d) Should the district court determine that improvement is needed in
the representativeness or inclusiveness of the jury source list, appro-
priate corrective action should be taken.

STANDARD 3: RANDOM SELECTION PROCEDURES

(a) Random selection procedures should be used throughout the juror
selection process. Any method may be used, manual or automated,
that provides each eligible and available person with an equal prob-
ability of selection.

(b) Random selection procedures should be employed in:

(i) selecting persons to be summoned for jury service,
(ii) assigning prospective jurors to panels, and
(iii) calling prospective jurors for voir dire.
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(c) Departures from the principle of random selection are appropriate:

(i) to exclude persons ineligible for service in accordance with
Standard 4,

(i) toexcuseor defer prospective jurors in accordance with Stand-
ard 6,

(iii) to exercise challenges for cause and peremptory challenges in
accordance with Standards 8 and 9, and

(iv) toprovideall prospective jurorswith an opportunity to be called
for jury service and to be assigned to a panel in accordance with
Standard 13.

STANDARD 4: ELIGIBILITY FOR JURY SERVICE

All persons should be eligible for jury service except those who:

(a) are less than eighteen years of age;

(b) are not citizens of the United States;

(c) are not residents of the county in which they have been sum-
moned to serve;

(d) are unableto understand the English language with a degree of
proficiency sufficient to respond to a jury questionnaire;

(e) are presently under an adjudication of incompetence; or

(f) withinthe 10yearsimmediately precedinghave been convicted
of or pleaded guilty, or nolo contendere, to an indictmentor in-
formation charging a felony;

(9) haveservedasjurorsinthe county within oneyear immediately
preceding;

(h) are mothers breastfeeding children;

(i) are otherwise excluded by the operation of law.

STANDARD 5: TERM OF JURY SERVICE

The period of time that persons’ livesare disrupted by jury service
should be the shortest period consistent with the needs of justice, finan-
cial considerations,and proper notice in order thatthe sacrifices and per-
sonal inconveniences of jury service might be minimized.

(a) Unless otherwise prescribed by local rule, at least 20 days’ no-
tice of the initial date of jury service should be given whenever
possible.

(b) A procedure that utilizes first notification of jury service and
summoning for a specific day is recommended.

(c) Exceptin areas with few jury trials, personsshould not be re-
quired to maintain a status of availability for jury service for
longer than one week.
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(a)
(b)

(©)

(d)

(d) In areas with few jury trials, availability status should be the
shortesttime possible, butaperiod of no longer than one month
is recommended. However, availability status of no longer than
three months is acceptable. In either event, settings of the ap-
pearance date should be limited to three times during that pe-
riod.

(e) Telephone call-in systems should be utilized to inform jurors
whether they are needed and, if so, when they should reportto
the courthouse.

(f) Attendance of one day orthe completion of one trial, whichever
is longer, is recommended. However, attendance during one
week or the completion of one trial, whicheveris longer, is ac-
ceptable.

STANDARD 6: EXEMPTION, EXCUSE, AND DEFERRAL

All automatic excuses or exemptions from jury service should be
eliminated for all persons determined eligible under Standard 4.
Eligible persons who are summoned may be excused from jury ser-
vice by a judge or duly authorized court official only if:

(i) theirability to receive and evaluate information is so impaired
that they are unable to performtheir duties as jurors and, if the
impairment is due to a disability, that the impairment cannot be
overcome through the use of a reasonable accommodation
made available by the court;

(i) theirservicewould be an extraordinary or compelling personal
hardship;

(iii) their presence elsewhere is required for the public welfare,
health, or safety;

(iv) they have a personal relationship to the parties or the person’s
information or interest in the case to be tried is such that there
is a probability such persons would find it difficult to be impartial.

Requests by eligible persons for deferral of jury service for a rea-

sonable period of time should be liberally permitted by a judge or

duly authorized court official to minimize the inconvenience and fi-
nancial sacrifice of jury service.

Guidelines for determining requests for excusal and deferral should

be adopted by the judges of each judicial district.
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PART B. STANDARDS RELATING TO SELECTION OF A
PARTICULAR JURY

STANDARD 7: VOIR DIRE

A voir dire examination should be limited to matters relevantto de-

termining removal of a juror for cause and exercising peremptory chal-
lenges.

(a)

(b)

(©)

(d)

()

If the court determines that it will use juror questionnaires, they
shall be made available to counsel for each party as soon as pos-
sible before jury selection begins.

Counsel for the parties shall conduct the examination of pro-
spective jurors. The court may conduct an additional examina-
tion at any time.

The court may limit the examination by counsel if the court be-
lieves such examination to be harassment, is causing unneces-
sary delay, or serves no useful purpose.

The judge should ensure thatthe privacy of prospective jurors
is reasonably protected and the questioning by counselis con-
sistent with the purpose of the voir dire process.

The voir dire examination shall be held on the record unless
waived.

STANDARD 8: REMOVAL FROM THE JURY PANEL FOR

CAUSE

If the judge determines duringthe voir dire process thatany individ-
ual is unable or unwilling to hear the particular case at issue fairly and
impartially, that individual should be removed from the panel. Such a
determination may be made on motion of counsel or onthe judge ’s own
initiative.

STANDARD 9: PEREMPTORY CHALLENGES

(a) The number of and procedure for exercising peremptory challenges
should be uniform throughout the State.

Peremptory challenges should be limited to a number no larger than
necessary to provide reasonable assurance of obtaining an unbiased

(b)

(©)

jury.

Peremptory challenges should be exercised following the comple-
tion of the voir dire examination. Counsel should exercise their
strikesinan alternatingmannerout of the hearing of the panel. How-
ever, if the parties agree, then examination and challenging may be
sequential.
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PART C. STANDARDS RELATING TO EFFICIENT JURY
MANAGEMENT

STANDARD 10: ADMINISTRATION OF THE JURY SYSTEM

The responsibility for administration of the jury system should be
vested exclusively in the judicial branch of government.
(a) All procedures concerning jury selection and service should be gov-
erned by statute or court rules promulgated by the Supreme Court.
(b) Asingle, unified jury system should be established in each county.
(c) Responsibility for administering the jury system should be vested
in an administrator acting under the supervision of the court.

STANDARD 11: NOTIFICATION AND SUMMONING
PROCEDURES

(a) The notice summoning a person to jury service and the question-
naire, if used, eliciting essential information regarding that person
should be:

(i) combined into a single mailing,

(if) phrased so as to be readily understood by an individual unfa-
miliar with the legal terminology, and

(iii) delivered by first-class mail.

(b) A summonsshould clearly explain howand when the recipient must
respond, the consequences of a failure to respond, the possibility of
resetting the appearance date, and the amount of time involved in
jury service.

(c) The questionnaire, if used, should be phrased and organized soas to
facilitate quick and accurate screening and should request only that
information essential for:

(i) determining whethera person meets the criteria for eligibility

(ii) providing basic background information ordinarily sought dur-
ing voir dire examination, and

(iii) efficiently managing the jury system.

(d) Policies and procedures should be established by each district court
for enforcing a summons to report for jury service.

STANDARD 12: MONITORING THE JURY SYSTEM

District courts and the Office of Judicial Administration should col-
lect and analyze information regarding the performance of the jury sys-
tem on a regular basis in order to ensure:

(a) the representativeness and inclusiveness of the jury source list,

(b) the effectiveness of qualificationand summoning procedures,
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(a)
(b)

(©)

(d)

(c) the responsiveness of individual citizens to jury duty sum-
monses,

(d) the efficient use of jurors, and

(e) the costeffectiveness of the administration of the jury system.

STANDARD 13: JUROR USE

Courts should employ the services of prospective jurors so as to
achieve optimum use with a minimum of inconvenience to jurors.
Courts should determine the minimally sufficient number of jurors
needed to accommodate trial activity in an efficient manner. This
information and appropriate management techniques should be used
to adjust both the number of persons summoned for jury duty and
the number assigned to jury panels.

Courts should provide all prospective jurors with an opportunity to
be called for service and assigned to a panel before others are called
or assigned a second time.

Courts should coordinate jury management and calendar manage-
ment to make effective use of jurors.

STANDARD 14: JURY FACILITIES

Courts should provide an adequate and suitable environment for ju-

rors to the extent feasible.

(a)
(b)
(©)

(a) The entranceand registration areashould be clearly identified
and appropriately designed to accommodate the flow of pro-
spective jurors to the courthouse.

(b) Jurors should be accommodated in pleasant waiting facilities
furnished with suitable amenities.

(c) Jury deliberationrooms should include space, furnishings, and
facilities conducive to reaching a fair verdict. The safety and
security of the deliberation rooms should be ensured.

(d) Juror facilities should be arranged to minimize contact between
jurors, parties, counsel, and the public.

STANDARD 15: JUROR COMPENSATION

Persons called for jury service should receive such fees as are re-
quired by law.

Such amounts and feesshould be paid at least monthly, unless im-
practicable.

State law should prohibit employers from discharging, laying off,
denying advancement opportunities to, or otherwise penalizing em-
ployees who miss work because of jury service.
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PART D. STANDARDS RELATING TO JUROR PERFORMANCE
AND DELIBERATIONS

STANDARD 16: JUROR ORIENTATION AND INSTRUCTION

(a) Courts should provide some form of orientation or instructions to
persons called for jury service:

(b)

(©)

(d)

()

(i)
(iif)
(iv)

(V)
(vi)

upon first contact before service, preferably in the form of a
juror handbook or pamphlet;

upon first appearance at the courthouse;

upon reporting to a courtroom for voir dire;

following empanelment but prior to the presentation of evi-
dence;

during the trial;

prior to deliberations; and

(vii) aftertheverdicthasbeenrenderedorwhenaproceedingister-

minated without a verdict.

Orientation programs should be:

(i)

(ii)

designed to increase prospective jurors’ understanding of the
judicial systemand preparethemto serve competently as ju-
rors; and
presented in a uniform, brief, and effective manner using writ-
ten, oral, or audiovisual materials, or any combination of the
methods.

The trial judge should:

(i)

(ii)

(iii)

give preliminary instructions directly following empanelment
of the jury that explainthe jury’sresponsibility and basic rele-
vant legal principles;

give instructions on the law and on the appropriate procedures
to be followed during deliberations, recorded or reduced to
writing and made available to the jurors during deliberations;
and

to the extentpossible, phrase all instructions so as to be readily
understood by individuals unfamiliar with the legal system.

Before dismissinga jury at the conclusion of a case, the trial judge

should:

(i) release the jurors from their duty of confidentiality;

(i) explain their rights regarding inquiries from counsel or the
press;

(iii) either advise them that they are discharged from service or

specify where they must report; and
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(iv) express appreciationto the jurors fortheir service, but if a ver-
dict has been rendered, the judge should not express approval
or disapproval of the jury’s decision.

(e) Before the juryisdischargedall communications between the judge
and jury panel concerning a case should be in writing or on the rec-
ordinopen court. Counsel foreach party should be informed of such
communication and given the opportunity to be heard.

STANDARD 17: JURY SIZE AND UNANIMITY OF VERDICT

Aunanimous decisionshould be required foraverdictinall criminal
cases. A less than unanimous decision should be permitted in all civil
cases.

(a) Juries in criminal cases should consist of:

(i) twelve persons, if a felony; or
(i) six persons, if a misdemeanor.

(b) Juriesin civil cases should consist of no fewer than six and no

more than twelve persons.

(c) The selection of alternate jurors shall be at the judge’s discre-

tion.

STANDARD 18: JURY DELIBERATIONS

Jury deliberations should take place under conditions and pursuant
to proceduresthatare designed to ensure impartiality and to enhance ra-
tional decision making.

(a) The judge should instructthe jury concerning appropriate pro-
cedures to be followed during deliberations in accordance with
Standard 16(c).

(b) Ajuryshouldnotbe requiredto deliberateafter normal working
hours unlessthe trial judge, after consultation with jurors and
counsel, determines that evening or weekend deliberations
would not impose an undue hardship upon the jurors and are
required in the interest of justice.

(c) Training should be provided to bailiffs.

STANDARD 19: SEQUESTRATION OF JURORS

(a) Ajuryshouldbesequesteredonlywhenabsolutely necessary to pro-
tect the jury or ensure justice.

(b) Thetrial judge should havethe discretion to sequester a jury on the
motion of counsel or on the judge’s own initiative. The judge should
have the responsibility to oversee the conditions of sequestration.
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(c) Instructions regarding the proper methods for complying with se-
questration procedures should be provided to persons who escort,
protect, and assist jurors during sequestration.

[History: Jury Standards 1, 4, 5, 6, 15, and 17 amended effective Sep-

tember 8, 2006.]
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KANSAS CHILD SUPPORT GUIDELINES
Pursuant to Administrative Order 2023-RL-080

Effective January 1, 2024
I. Generally

A. Purpose. The purpose of childsupportisto provide for the needs
ofthechildwhetherthe child liveswithaparentorathird party. The
needs of the child include directand indirect expenses related to the
day-to-day care of the child. The Kansas Child Support Guidelines
are the basis for establishing and reviewingall child support orders.
Judges and hearing officers must follow the guidelines and must
consider all relevant evidence presented in setting an amount of
child support.

B. Child Support Worksheet

1. Generally. The Net Parental Child Support Obligation is
calculated by completing a Child Support Worksheet (Appen-
dix I). The worksheet must contain the actual calculation of the
child support based on child support income, work-related
child-care costs, physical health, mental health, dental, ortho-
dontic, and vision insurance premiums, and any child support
adjustments. In divided residency situations, separate child sup-
port worksheets must be prepared for each parent. If the child
resideswith a third party, a child support worksheetshould be
prepared for the parents.

2. Rebuttable Presumption. The calculation of the respective
parental child support obligations on Line D.13 of the work-
sheetis a rebuttable presumption of a reasonable child support
order. If a party alleges that the Line D.13 supportamount is
inappropriate, the party seeking a deviation or an adjustment
hasthe burden of proofto showthatitshould apply. If the court
finds the deviation or adjustmentis in the best interest of the
child, the court must consider Section E of the Child Support
Worksheet. Any deviation must be explained in the child sup-
port order.
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C. Expenses for a Child

1. Basic Direct Expenses. Basic direct expenses for a child
include those paid directly to a third party. Basic direct ex-
penses include clothing, all school and school-related expenses
including school lunches and extracurricular activities.

2. Indirect Expenses. Indirectexpensesinclude those that ben-
efit the child but are not paid directly for their personal needs.
These include food (excluding school lunches), transportation,
housing, or utilities. The indirectexpenses are usually borne by
the respective parents within their own household and are not
shared.

3. Other Expenses. The parties may agree to divide other ex-
penses. Such expenses must be agreed in advance.

D. Required Documentation

The party requesting or responding to a request for child support
order or modification must file:

e acompleted, signed, and dated child support worksheet; and

e acurrent,completed, and signed Domestic Relations Affidavit
(Appendix IIl) or Child Support Domestic Relations Affidavit
(Appendix IV).

Every order for child support must have a corresponding child sup-
port worksheet approved by the judge and filed in the case.

E. Material Change in Circumstances

1. Generally. Courts have continuing jurisdiction to modify
child support orders to advance the welfare of the child when
there is a material change of circumstances. Additionally, a
10% change in the basic child support obligation on Line F.1 or
a change in the child's age group constitutes a material change
of circumstances to warrant judicial review of existing support
orders.

2.10% Rule. Change of financial circumstances of the parents
or the guidelineswhichwould increase or decrease by 10% the
amount shown on Line F.1 of the worksheet, except that the
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non-historical income from a second job or overtime taken by
the parent not having primary residency is not alone considered
a material change of circumstances to warranta modification of
the parent's child support obligation. Income from bonuses not
shown to be regularly paid by the employer are not considered
a material change of circumstances to warranta modification of
the parent's child support obligation. Income from bonuses is
discussed in Section 11.C.1.c.

An increase in the gross income of the parent having primary
residency is not a material change of circumstances for the pur-
pose of increasing the child supportobligation. When the court
has approved either a shared residency or divided residency
plan, any change in income by either parent may be used as a
material change in circumstance if the change would increase
or decrease by 10% the amount shown on Line F.1 of the work-
sheet.

3. Age Change. The childisin a higher age group because of
having passed the child's 6th or 12th birthday, or because the
child's age placesthe child in the higher age group asa result of
the change in the guidelines.

4. Termination from Employment

a) Generally. The court may consider the circumstances
surrounding termination from employment.

b) Termination from Employment for Misconduct.
Termination from employment for misconduct will notor-
dinarily constitute a material change of circumstances that
justifies a reduction in child support.

¢) Voluntary Termination from Employment. Volun-
tary termination from employment will notordinarily con-
stitute a material change of circumstances that justifies a
reduction in child support.

5. Duty to Notify. A parent must notify the other parent of any
change of financial circumstances including, income, work-re-
lated child-care costs, and health insurance premiums which, if
changed, could constitute a material change of circumstances.
If a party fails to disclose a material change of circumstances,
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such as the understatement, overstatement, or concealment of
financial information, the court may determine the dollar value
of a party's failure to disclose and assess the amount in the form
of a judgment. The judgment may be paid as a credit or an ad-
dition to the child support amount for a determinate amount of
time. The court may also adopt other sanctions.

6. Request for Financial Information. Uponreceiptofawrit-
ten request, a parent has thirty days to provide the requested
financial information and supporting documentation to the
other parent. Refusal to provide the requested information may
make the non-complying parent responsible for the costs and
expenses, including attorney fees, incurred to obtain the infor-
mation.

F. Residence witha Third Party. If the child resides with a third
party,the court must order each of the parents to pay their respective
amounts of child support to the third party.

G. Payment of Child Support

1. Kansas Payment Center. Except for good cause shown,
every order requiring payment of child support must require
that the support be paid through the Kansas Payment Center.

2. Agreement for Direct Payment. A written agreement be-
tween the partiesto make directchild support payments to the
payee and not pay through the Kansas Payment Center consti-
tutes good cause, unless the court finds the agreement is not in
the best interest of the child. The agreement must be filed with
the court.

3. Proof of Direct Payment. The payor must maintain written
evidence of the payment of the support obligation. Evidence
may include cancelled checks, copies of money orders, receipts
signed by the payee, or evidence of direct electronic depositin
an accountdesignated by the payee. At least annually the payor
must provide an accounting pursuant to K.S.A. 23-3004. Each
court order authorizing direct payment to the payee must in-
clude language requiring the payor to comply with the above
requirements. Payments not made in accordance with K.S.A.
23-3004 will be presumptively disallowed.
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4. Failure of the Payor to Maintain Records or Failure to
Make Payments.

Failing to maintain records or make payments is grounds for
immediate modification of the order to require payments to be
made through the Kansas Payment Center.

H. Unreimbursed Medical Expenses

1. Necessary Medical Expenses. In all residential arrange-
ments, including shared residency, the court must provide that
all necessary medical expenses not covered by insurance, in-
cluding deductibles and co-pays, be assessed to the parties in
accordance with the parties' proportional share shown on Line
D.2 of the worksheet. Necessary medical expenses include
physical health, mental health, dental, orthodontic, or vision
and/or any other medical expenses incurred for the benefit of
the minor children.

2. Indemnity. If either party owes reimbursement to the other
party for any non-covered or uninsured medical expense as de-
scribed above, the owing party shall indemnify and hold the
other party harmless from the owing party's respective share of
the non-covered/uninsured expense, including late fees, inter-
est, or other expenses related to collection.

3. Notice. Any party seeking reimbursement from the other
party must, within thirty (30) days of receipt of said billing
statement from provider, submita copy of the billing statement
alongwith (a) proof ofthe expenditureand (b) proofof payment
of the uninsured portion of the expenditure; and, if applicable,
(c) proof of having submitted the claim to the insurance pro-
vider for reimbursementand (d) proof of insurance considera-
tions, paymentor exclusion. The Court may deny any request
for reimbursement that is not submitted in compliance with this
section. The party receivingthe request for reimbursement shall
have thirty (30) days afterreceiptto pay the party's respective
Line D.2 percentage of the amount not covered by insurance
either to the requesting party or directly to the provider if pay-
ment in full has not already been made.

4. FailuretoPay. Ifthe party receivingthe request for payment
fails to pay the amount due or fails to make satisfactory pay-
ment arrangements within the thirty (30) day period, the court
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may impose appropriate sanctions. Sanctions may include as-
sessing 100% of the uninsured balance, and/or attorney's fees
incurred by the paying party seeking reimbursement.

5. Payment from Insurer. If one party receives a reimburse-
mentof medical expenses fromthe insurer, they must notify the
other party. If one party hasadvanced the expense submitted to
the insurer, that party is entitled to the insurance reimbursement
check upto the amount of the advanced payment. If the obliga-
tion has not been paid in full to the healthcare provider at the
time that the insurance reimbursement check is received, the
check must be endorsed directly to the healthcare provider.

I. Termination of Child Support

1. Support Orders for One Child. In child support orders for
one child, child support stops pursuant to court order or pursu-
antto K.S.A. 23-3001, et seg. and amendments thereto.

2. Support Orders for Two or More Children. In child sup-
portordersfortwo or more children, supportamounts are stated
asatotalamountrather thanonaper child basis. Absent judicial
modification of the order, when each child emancipates as de-
fined in K.S.A. 23-3001, et seq. and amendments thereto, the
legal obligation terminates, and the total obligation decreases
proportionately based on the number of minor children at the
time of the termination or emancipation.

3. Modification. Parents may request a modification of child
support orders and income withholding orders when the legal
obligation to pay child support terminates for any child or any
child is emancipated.

J. Reviewof Guidelines. Chapter 45, Code of Federal Regulations,
Section 302.56. 45 C.F.R. 302.56 requires that "[t]he state must re-
view, and revise, if appropriate, the child support guidelines estab-
lished under paragraph (a) of this section at least every four years to
ensurethattheirapplication results in the determination of appropri-
ate child support order amounts." Therefore, these Kansas guide-
lines must be reviewed by the Child Support Guidelines Advisory
Committee as required by federal mandate.
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I1. Income Computations
A. Child Support Income

Child support income is the domestic gross income after adjust-
ments for:

1. Child support paid in other cases;

2. Spousal maintenance paid in the present case or other cases;
and

3. Spousal maintenance received in the present case or other
cases.

B. Ability to Earn Income

1. Imputing Income. Income may be imputed to either parent
in appropriate circumstances. If the court decidesto impute in-
come, it must take into consideration, to the extent known, the
specific circumstances of the non-custodial parent and the cus-
todial parent. Such factors include:

the non-custodial and the custodial parent's assets,
residence,

employment and earnings history,

job skills,

educational attainment,

literacy,

age,

health,

criminal record and other employment barriers,
andrecord of seekingwork,aswell as the local job market,
the availability of employers willing to hire the parent,
e prevailing earnings level in the local community, and
e other relevant background factors in the case.

2. Written Findings. The court must make written findings in
supportof imputingincome. Afterconsideringthese factors, the
court may find thata parentis able to earn at least the federal
minimum wage and work 40 hours per week.
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3. Deliberate Unemployment or Under Employment. If the
court finds that a parent is deliberately unemployed or under
employed, although capable of working it may impute income.

4. Terminationfor Misconduct. Ifa parentisterminatedfrom
employment for misconduct, rather than laid off, their previous
wage may be imputed to an amount not less than federal mini-
mum wage.

5. In-Kind or Reimbursed Living Expenses. Whena parent
receives significant in-kind payment or reimbursement that re-
ducespersonal livingexpenses because of employment, suchas
a company car, free housing, or reimbursed meals, the value of
such in-kind payment or reimbursement should be added to
gross income.

6. Incarceration. Incarceration by itself may not be treated as
voluntary unemployment for purposes of establishing or modi-
fying child support. However, circumstances surrounding the
incarceration of the payor, along with all other factors and cir-
cumstances related to the incarcerated payor's ability to pay
support and any other equitable considerations relevant to the
specific circumstances of the case, may be considered.

7. Imputing Income to the Primary Residential Parent. In-
come may be imputed to primary residential parent but should
not resultin a higher support obligation for the other parent.

Wage Earner
1. Domestic Gross Income

a) Definition. The domestic gross income for the wage
earner is income fromall sources, including that which is
regularly or periodically received, excluding public assis-
tance and child support received for other children in the
residency of either parent. Income includes bonuses, com-
missions, incentives, overtime, shift differential, vacation
pay, and other supplemental income. Income must also in-
clude additional compensation in the form of military or
national guard pay, VA Disability payments, Social Secu-
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rity Disability Insurance (SSDI) payments, disability insur-
ance payments, employer provided disability, or worker's
compensation payments.

Whenaparty reaches retirementage or becomeseligibleto
receive distribution from a retirement plan, those distribu-
tions when taken may be considered as child supportin-
come. Section A of the worksheet determines the domestic
gross income for wage earners. Federal and State taxes and
Social Security arealready considered within the child sup-
port schedules. The amountof the domestic gross income
is entered on Line A.1 and also on Line C.1

If awage earner's income is adjusted for a salary reduction
arrangement for qualified benefits offered under a cafeteria
plan,the use of gross wages (totalincome before any salary
reductionamounts) results in the simplestand fairest appli-
cation of the guidelines. Therefore, the gross income of the
wage earner, regardless of whether it is taxable or nontax-
able, is to be used to compute child support payments.

b) Public Assistance. For purposes of these guidelines,
the term "public assistance” meansall income, whether in
cash or in-kind, which s received from public sources and
for which the recipient is eligible based on financial need.
It includes Supplemental Security Income (SSI), Earned
Income Credit (EIC), food stamps, Temporary Assistance
for Needy Families (TANF), General Assistance (GA),
Medicaid, Low Income Energy Assistance Program
(LIEAP), Section 8, and other forms of public housing as-
sistance.

¢) Bonuses and Other Supplemental Income. In situa-
tions where a payor receives periodic bonuses and other
supplemental income, the court or the parties should select
a method for the inclusion and payment of additional child
support from the gross bonus. Bonusincome may be aver-
aged into the monthly gross income, paid as a percentage
upon receipt, or distributed in another way as decided by
the court or the parties. If bonus income is averaged into
the payor's monthly gross income, it must be paid through
the Kansas Payment Center as part of the monthly child
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support obligation unless the court finds there is good
cause for direct payments pursuant to K.S.A. 23-3004.

d) Historical Information. It may be necessary for the
court to consider historical information and the seasonal
nature of employment. For example, if overtime is regu-
larly earned by one of the parties, then a historical average
of one year should be considered.

e) Military Employment. In instances where one or both
of the parties is employed by a branch of the armed forces
oris called to active duty by a branch of the armed forces,
then the court shall include the basic pay of the party plus
Basic Allowance for Housing (BAH) and Basic Allowance
for Subsistence (BAS) as well as any other allowances, or
special pay, and other forms of compensation and benefits.
The court may consider cost of living differences in deter-
mining the domestic gross income.

f) Gifts and Inheritance. Generally, gifts and inheritance
are notconsidered income for child support purposes when
received.

g) Social Security Disability Insurance (SSDI). Depend-
ent/auxiliary benefits received for a child based upon the
disability of the payee are notacredit toward the child sup-
port obligation of the payor. The amount of the payee's
benefitisincluded in the income for the purpose of calcu-
lating the child support obligation. The payor's benefits
shall be included in the payor's Gross Domestic Income

D. Self-Employment Domestic Gross Income

1. Definition. Self-employmentgrossincome is income minus
reasonable business expenses and should be entered in Section
B of the child support worksheet. All other income including
that which is regularly and periodically received from any
source excluding public assistance and child support received
for other children that reside with either parent should be in-
cluded in Section A.
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2. Reasonable Business Expenses. In cases of self-employed
persons, reasonable business expenses are those actual expend-
itures reasonably necessary to produce income. Reasonable
business expenses (Line B.2) will be deducted from the self-
employmentgross income (Line B.1). Depreciation must only
be included if it is shown that it is reasonably necessary to pro-
duce income. Reasonable business expenses must include the
additional self-employment tax paid over and above the Federal
Insurance Contributions Act (FICA) rate. The qualified busi-
ness income (QBI) deduction is not considered a reasonable
business expense for childsupport purposes. Tax deductibleex-
pensesthat qualify as deductions for federal or state income tax
purposes may not necessarily be considered reasonable busi-
ness expenses to be deducted from gross income for child sup-
port purposes. The resultingamounton Line B.3 is also entered
on Line C.1

I11. Adjustments to Domestic Gross Income

A. Generally. Section C of the child support worksheet contains
adjustments to domestic gross income for individuals who are wage
earnersor self-employedpersons. Adjustments to domestic grossin-
come may be appropriate in some circumstances.

B. Court-Ordered Child Support Paid. Child support obligations
in other cases must be deducted to the extent thatthe supportobli-
gations are actually paid. These amounts are entered on Line C.2.
The payment of child support arrearages must not be deducted.

C. Court-Ordered Spousal Maintenance Paid

1. For orders entered on or before December 31, 2018, the
amountof current spousal maintenance paid pursuantto a court-
approved separation agreement or a court order must be de-
ducted to the extent that the spousal maintenance is actually
paid. Thisamount is entered on Line C.3. Payment of spousal
maintenance arrearages and property division must not be de-
ducted.
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2. For ordersentered after December 31,2018, asaresultofthe
2017 Tax Cutsand Jobs Act Tax Reform, the amount of spousal
maintenance paid pursuant to a court-approved separation
agreement or a court order must be calculated by:

a) takingthe total maintenance awarded, increasing it by
the federal and state marginal tax rate of the payor, and
subtracting the total from payor's income while also taking
the total maintenance awarded, increasing it by the mar-
ginal tax rate of the payee, and adding this amount to the
payee's income. This amount is entered on Line C.3; or

b) if the parties agree, the amount of spousal maintenance
paid may be increased by an average tax rate of 25%. This
amount is entered on Line C.3. The payments of court-or-
dered spousal maintenance arrearages shall not be de-
ducted.

D. Court-Ordered Spousal Maintenance Received

1. For orders entered on or before December 31, 2018, the
amount of currentspousal maintenance received pursuantto a
court-approved separation agreement or a court order must be
added on Line C.4 to the extent that the spousal maintenance is
actually received. Payments of spousal maintenance arrearages
must not be deducted.

2. For ordersentered after December 31,2018, asaresultofthe
2017 Tax Cuts and Jobs Act Tax Reform, the amount of any
spousal maintenance received by a party pursuant to a court-
approved separation agreement or courtorder, must be adjusted

by:

a) takingthe total maintenance awarded, increasing it by
the federal and state marginal tax rate of the payor, and
subtracting the total from payor's income while also taking
the total maintenance awarded, increasing it by the mar-
ginal tax rate of the payee, and adding this amount to the
payee's income. This amount is entered on Line C.4; or

b) if the parties agree, the amount of spousal maintenance
shall be increased by an average tax rate 25%, added as
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income to the extentthat the spousal maintenance is actu-
ally received and is not for arrearages. This amount is en-
tered on Line C.4.

1V. Child Support Computations

A. Generally. The grosschild support obligation is determined us-
ing the child support schedules. The child support schedules have
three major factors: the number of childrenin the family, the com-
bined child support income, and the age of each child. The child
support schedule corresponding to the total number of children for
whom the parents share responsibility should be used. When using
the multiple family application, use the child support schedule for
the number of children in this order and the number of children re-
sidinginthe payor'shome forwhom the payor is legally responsible.
If the multiple-family application is appropriate, use the child sup-
portschedule that includes the children of the parties and the total
number of children the parent not having primary residency is le-
gally obligated to support. If using the multiple-family application
will resultin a gross child support obligation (Line D.3) below the
poverty level shown onthe second page of the applicable child sup-
port schedule, the use of the multiple-family application is discre-
tionary.

B. Child Support Income. The combined child support income
amount should be identified in the left-hand column of the applica-
ble child support schedule. The amount for each child should be
identifiedinthe appropriate age columnfor each child. The amounts
forall of the children should be added together to arrive at the total
gross child support obligation. The total gross child support obliga-
tion isentered on Line D.3. If there is divided residency as defined
in Section I11.B.5., two child support schedules must be prepared.

C. Proportionate Shares of Combined Income. The proportion-
ate child support obligation of each parent is the sum of the gross
child support obligation (Line D.6), the physical health, mental
health, dental, orthodontic,and vision premiums (Line D.8),and the
work-related child-care costs (Line D.10). This amount is entered
on Line D.11.



114

RuULES ADOPTED BY THE SUPREME COURT

D. Gross Child Support Obligation

Child Support Schedules. The child supportschedulesi (Appendix
I1) are based upon national dataregarding average family expendi-
tures for children, which vary depending upon three major factors:
the parents' combined income, the number of children in the family,
and the ages of the children.i The schedules take into consideration
that income deductions for social security, federal retirement, and
federal and state income taxes, as well as property taxes on owner-
occupied housing, are notavailable to the familyfor spending. it Alt-
hough the schedules use combined gross monthly income as an in-
dex that identifies values in the child support schedules, the entries
in the schedules used to calculate the actual child support obligation
are based uponeither consumption spending™ or after-tax income,
whichever is lower. The schedules also include a built-in reduction
from average expenditures per child (the dissolution burden), be-
cause of the financial impact on the family of maintaining two
households instead of one."

1. Age. In determiningthe age of a child, use the age on the
child's nearest birthday.

2. More than Six Children. If the partiesshare legal respon-
sibilityfor morethansix children, support should be based upon
the established needs of the children and be greater than the
amount of child support on the six child families' schedule.

3. Divided Residency Situations. Divided residency is when
parents have two or more children and each parent has resi-
dency of one or more of the children. For divided residency, if
each parent has primary residency of one or more children, a
worksheet should be prepared for each family unit using the
child supportschedule which correspondswith the total number
of children oftheparties livingin each family unit. If the parties'
children are covered by the same health insurance policy, the
cost should be prorated based upon the number of children in
each family unit. Upon completion of the two worksheets, the
lower net parental child support obligation is subtracted from
the higher amount. The difference is the amount of child sup-
port the party having the higher obligation will pay to the party
with the lower obligation.
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4. Combination of Primary and Shared Residency. Insitu-
ations where the parties have multiple children, some of which
are on a shared residency arrangement and some which are on
a primary residency arrangement, two worksheets should be
used. One worksheet should use the shared formula for the
number of children in that arrangement and the second work-
sheetshoulduse the primary formula for the number of children
in the primary arrangement. The parent with the higher child
support obligation will pay the parent with the lower child sup-
port obligation the difference between the two worksheets.

E. Cost of Living Differential. The cost of living varies among
states. The "Regional Price Parities by State" as reported by the
United States Department of Commerce, Bureau of Economic Anal-
ysis can be used to compute avalue forthe cost of livingdifferential.
The adjusted monthly income figure is entered on Line A.1, Line
B.1, orLine C.5 ofthe child supportworksheet. There isarebuttable
presumption that the adjusted pay amount reflects the variance in
cost of living. The application of the cost-of-living differential is
discretionary. It is not applicable in cases where a cost-of-living ad-
justment has already been applied to a person's wages. The child
support worksheet should indicate whether the cost-of-living differ-
ential is used. The income of the parties will not be subject to a cost
of living differential if both parties live in Kansas or reside in the
same metropolitan statistical area (MSA).

In situations involvinga payor who is in the military, the cost-of-
living calculation is not being utilized, because the payor's cost of
living has already been adjusted with additional BAS (subsistence)
or BAH (housing).

F. Multiple Family Application. The multiple-family application
may be used to adjust the child support obligation of the parent not
having primary residency when that parent has legal financial re-
sponsibility for the support of other children who reside with that
parent. The multiple-family application may be used by a parent not
having primary residency when establishing an original order of
child supportoranincrease in supportis sought by the parenthaving
primary residency. However, the court has discretion to allow use of
the multiple family adjustment regardless of who files a motion to
modify child support. If using the multiple-family application will
resultiin a gross child supportobligation (Line D.3 in the Child Sup-
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port Worksheet) below the poverty level as shown onthe child sup-
port schedules, the use of the multiple-family application is discre-
tionary. The multiple family adjustment must not be used for chil-
dren who are already part of another court order.

For this application, use the child support schedule that includes the
children of the parties and the total number of children the parent
not having primary residency is legally obligated to support.

If the significant other of the parent not having primary residency or
the parent not having primary residency herself is pregnant at the
time of the motionto increase child support, the court must complete
two child support worksheets, one with the multiple-family applica-
tion including the unborn child, and one without the unborn child.
The court must then order that, until the birth of the child, the child
support amount from the child support worksheet without a multi-
ple-family application based onthe new child will be utilized. Be-
ginning with the first payment following the birth of the child, the
child supportamount fromthe childsupport worksheetincluding the
new child shall be utilized.

In the instance of shared residency or divided residency, the multi-
ple-family application is available to either party as a defenseto a
requested child support increase.

G. Extended Formula for Income Beyond the Child Support
Calculations. If the combined child support income exceeds the
highest amount shown on the schedules, the court should exercise
its discretion by considering what amount of child support should
be set in addition to the highest amount on the child support sched-
ule. The amount of child support shown on the child support tables
are presumptive. The amounts determined by the extended formula
are discretionary. For the convenience of the parties, the extended
formulais contained at the end of each child support schedule (Ap-
pendix II) to compute the amount that is not set forth on the sched-
ules.

H. Parenting Time Adjustment. The court may allow a parenting
time adjustment in favor of the parent not having primary residency
using either subsection IV.H.1 or IV.H.2 but not both. Also, the
court may allow an extended parenting time adjustment pursuant to
IV.H.24. The court may allow a non-exercise of parenting time ad-
justment to the parent having primary residency pursuant to
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IV.E.2.d. The parenting time adjustment, like all other adjustments,
is subjectto the 10% rule pursuantto Section I.E.2. Because the ad-
justment is prospective and assumes that parenting time will occur,
the court may consider the historical exercise or historical non-ex-
ercise of parenting time as a factorin denying, limiting, or granting
an adjustment under this section. Adjustments under this section
may be prorated over twelve months unless the parent having pri-
mary residency requests otherwise. If the shared expense formula or
the equal parenting time formulaappliesin shared residency situa-
tions, no parenting time adjustment may be made under this section.

1. Actual Cost Adjustment. The court may consider: 1) the
fixed obligations of the parent having primary residency that
are attributable to the child and any savings because of the time
spent with the non-primary residency parent; and 2) the in-
creased cost of additional parenting time to the parent having
non-primary residency. The amount allowed should be entered
on line D.5 of the child support worksheet.

2. Parenting Time Formula Adjustment. The court may con-
sider the amount of time that the parent spends with the child.
If the child spends 35% or more of the child's time with the
parent not having primary residency, the courtshall determine
whether anadjustmentin child supportis appropriate. In calcu-
lating the parenting time adjustment, the child's time at school
or in day care shall not be considered. To assist the court, the
following table may be used to calculate the amount of parent-
ing time adjustment. The adjustment percentage should be av-
eraged if there is more than one child and if the percentages are
not the same for each child. The amount of the parenting time
adjustment allowed should be entered on the child support
worksheet.

Nonresidential Parent's Parenting Time

% of Child's Time Adjustment
35%-39% 10%
40%-44% 20%
45%-49% 30%

3. Extended Parenting Time. Adjustment: Insituations where
a child spends fourteen (14) or more consecutive days with the
parent not having primary residency, or when the child spends
time on a shared time schedule during the summer, the support
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amount of the parent not having primary residency from Line
F.5 (calculated without a parenting time adjustment) may be
proportionately reduced by up to 50% of the monthly support
from Line F.5. Brief parenting time with the parent having pri-
mary residency shall notbe deemed to interrupt the consecutive
nature of the time. The amount allowed should be entered on
the child supportworksheet as a parenting time adjustmenton
Line D.5.

4. Non-Exercise of Parenting Time Adjustment. The court
may make an adjustment based on the historical non-exercise
of parenting time as set forth in the parenting plan. The amount
allowed should be entered onthe child support worksheet as an
overall financial condition adjustment.

I. Health and Dental Insurance Premium. Costs of physical
health, mental health, dental, orthodontic, and vision premiums are
included in the total child support obligation, the parent or the
parent's household actually making the paymentis credited. The ac-
tual costpaid forthe child or children isentered in the column of the
parent(s) providing the payment on Line D.12. If the parties' chil-
dren are covered by the same health insurance policy, the cost
should be prorated based uponthe number of childrenin each family
unit.

The cost to the parent or parent's household to provide for physical
health, mental health, dental, orthodontic, or vision insurance cov-
erage forthe minor child or childrenisto be added to the gross child
support obligation. The amount to be used on Line D.7 is the actual
cost for the child or children. If coverage is provided without cost to
the parent or parent's household, then zero should be entered as the
amount.

The court has the discretion to determine whether the proposed in-
surance costis reasonable, and to make an adjustmentas appropri-
ate, taking into consideration the income and circumstances of each
of the partiesand the quality of the insurance proposed. The cost of
insurance coverage should be entered in the column of the parent or
parent's household which is providing it, and the total is entered on
Line D.7.

J. Work-Related Child-Care Costs. Actual, reasonable, and nec-
essary child-care costs paid to permit employment or job search of
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aparentshould be added to the support obligation. "Paid" means the
net amount after deducting any third party reimbursements. The
court has the discretion to determine whether proposed or actual
child-care costsare reasonable, takinginto consideration the income
and circumstances of each of the parties. The monthly figure is the
average annual amount, including variations for school breaks. This
amountisentered on Line D.9.Projected child-care expensesshould
be reduced by the anticipated or available tax credit for child care
before an amount is entered on the worksheet.

K. Basic Child Support Obligation. The basic parental child sup-
port obligationis the parental child support obligation (Line D.11)
minus the adjustment for physical health, mental health, dental, or-
thodontic, and vision premiums and work-related child-care costs
paid by each party (Line D.12) and is entered on Line D.13. The
parent having primary residency retains their portion of the net ob-
ligation. The net obligation of the parent not having primary resi-
dency becomes the rebuttable presumption amount of the support
order.

V. Adjustments

A. Use. Child supportadjustments are additions or subtractions
fromthe netparental child supportobligation to be made if the court
findsitisin the bestinterestof the child. Child supportadjustments
must be requested in writing by the requesting party prior to the
hearing. If no adjustment is requested, this section does not need to
be completed. All requested adjustmentsare discretionary with the
court. The party requestingthe adjustment is responsible for proving
the basis for it. The court must determine if a requested adjustment
should be granted ina particular case based upon the bestinterest of
the child. If granted, the courthas discretion to determine the amount
allowed. The adjustment should be annualized to a monthly amount
and should be entered on the appropriate line in Section E. All ad-
justments shall be totaled on Line E.6. Failure to comply with the
terms ofan adjustment to the basic parental child support obligation,
such as failure to exercise parentingtime or not usinga special needs
allocation, constitutes a change in circumstance.

B. Long Distant Parenting Time Costs. Any substantial and rea-
sonable long-distance transportation or communication costs di-
rectly associated with parenting time must be considered by the
court. Ifthe parties areequally sharing the transportation of the child
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forlong-distance parentingtime, thisadjustment shouldnot be used.
In making the calculation, the court should divide the total amount
by two so that the noncustodial parent is only given a credit for the
other parent's portion of the costs. The courtis not required to use
federal mileage costin the calculation. The court may consider the
circumstances that created the long-distance situation. The amount
allowed should be prorated to an annualized monthly amount and
entered on Line E.1.

C. Income Tax Considerations. The parties are encouraged to
maximize the tax benefits of the dependency exemption and credits
for a minor childand to share those actual economic benefits. If the
parties do not agree to share the actual economic benefits of the de-
pendency exemption for a minor child or, if after agreeing, the par-
ent having primary residency refuses to execute IRS Form 8332, the
court must consider the actual economic effect to both parties and
may adjustthe child support. The party seeking the income tax con-
sideration adjustment has the burden of proof. The court also may
considerany otherincome tax impacts, regardless of an agreement
upon the dependency exemption and tax credit issues.

In situations where the payor lives in another state, Kansas state in-
come tax rates should be used in the calculation of the income tax
adjustments. However, the court has discretion to make adjustments
on a case-by-case basis to address those differences. The amount
allowed must be entered on Line E.2.

D. Special Needs. Special needs of the child are items that exceed
the usual and ordinary expenses incurred, such as ongoingtreatment
for health problems, orthodontist care, special education, or therapy
costs, which are not considered elsewhere in the supportorder or in
computations on the worksheet. The amount of the special needs
expenses, reduced to a monthly average, must be entered on Line
E.3.

E. Agreement Past Majority. If the parties havea written agree-
ment for a parent to continue to support a child beyond the age of
majority, it may be considered in setting child support. The fact that
a parentis currently supporting a child of the parties in college (or
past the age of majority) may be considered if the parent having pri-
mary residency seeksto increase the child support for the benefit of
any children still under the age of eighteen. The amount allowed
must be entered on Line E.4.
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F. Overall Financial Condition. The financial situation of the par-
ties may be a reason to deviate from the calculated basic parental
child supportobligation if the court finds that the deviation s in the
best interest of the child. The amount allowed should be entered on
Line E.5. Forexample,ifeitherparty hasmorethanone joborworks
overtime, the circumstances requiring the additional income should
be considered. If the additional income was historically relied upon
by the parties prior to the dissolution of the relationship, then all of
theincome shouldbe included in the calculation of the child support
obligation. However, if the additional income was secured after the
dissolution of the relationship to meet additional financial responsi-
bilities, consideration may be given to that circumstance. The court
must keep in mind the best interest of the child. In such a situation,
two worksheets may be prepared with one worksheetincludingall
income and the other worksheet including only the primary income
to determine the margin of deviation. The amount allowed must be
entered on Line E.5.

VI. Deviations from Rebuttable Presumptive Amount

A. Generally. The court must make written findings regarding de-
viationsto the child support guideline amountand include including
the reason why the deviation is in the best interest of the child.

B. Equal Parenting Time Obligation

1. Generally. Inshared residency situations where the parents
do not share the direct expenses of the minor child(ren), they
may agree or the court may order the use of this Equal Parenting
Time Formula. If using this Equal Parenting Time formula, the
shared expense formula is not utilized. A child support work-
sheet must be prepared.

2. Factors. When using this formula, the parties may agree
which parent is to pay the direct expenses of the minor
child(ren). If the parties don'tagree, the court must consider the
following factors in establishing which parent shall pay the di-
rect expenses:

a) Historical roles and familiarity of the parties with pur-
chasing needs of the child(ren)
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b) Demonstrated performance under previousequal parent-
ing time or shared expense formula, if applicable and/or
Demonstrated payment of historical percentages of
child(ren)'s medical/dental bills

c) Ability of a party to cooperate with the other party.

3. Formula. The equal parenting time formula must consist of
the following steps:

a) Step 1: The amount of the lower adjusted subtotal on
Line F.3 shall be subtracted from the higher adjusted sub-
total on Line F.3. The resulting figure shall be multiplied
by 0.5 and shall constitute the first portion of the formula.
Unless otherwise ordered by the court, the parentsare pre-
sumed to each provide the child's clothing in their own
home. Use either Step 2.a. or 2.b. depending on whether
the parentseach provide clothing for the child in their own
home.

b) Step 2: Based on which household is providing cloth-
ing, choose one of the following:

(1) For parents providing clothing for the child in their
own home, the Line D.3 child supportobligation fig-
ure will be multiplied by one of the following percent-
ages:

e 7% if total combined monthly child support in-
comeon Line D.1is equal to or lessthan $4,690;

e 10.5%iftotal combined monthly child supportin-
come on Line D.1 is more than $4,690 and less
than $8,125;

o 15% if total combined monthly child supportin-
come on Line D.1 is equal to or greater than
$8,125, or;
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(2) If the parents do not provide the child's clothing in
their own home, the Line D.3 child support obligation
amount will be multiplied by one of the following per-
centages:

o 11%if total combined monthly child supportin-
come on Line D.1is equal to or lessthan $4,690;

o 14% if total combined monthly child supportin-
come on Line D.1 is more than $4,690 and less
than $8,125;

o 18% if total combined monthly child supportin-
come on Line D.1 is equal to or greater than
$8,125.

¢) Step 3: Based on which parent is designated to pay the
direct expenses for the child, choose one of the following:

(2) If the parent with the lower adjusted subtotal from
Line F.3 of the child support worksheet (the parent re-
ceivingsupport) isresponsiblefor payingall direct ex-
penses of the child, the resulting figure from Step a
shall be added to the resulting figure from either Step
b. This result shall be the amount the parent with the
higher support obligationon Line F.3 pays to the par-
ent with the lower support obligationon Line F.3 be-
fore the child support enforcement fee is calculated.
Thisamountisentered on Line F.4 ofthe child support
worksheet. The equal parenting time worksheet, or a
worksheet in substantially the sameform, shallbe filed
with the child support worksheet.

(2) If the parent with the higher adjusted subtotal from
Line F.3 is responsible for paying all direct expenses
of the child, the resulting figure from Step b. shall be
subtracted from the resulting figure from Step a. This
result shall be the amount the parent with the higher
support obligationon Line F.3 is credited on Line F.3
before the child support enforcement fee is calculated.
Thisamountisentered on Line F.4 ofthe child support
worksheet.

4. Less than Zero. If the result on Line 14 of the Equal Parent-
ing Time Worksheet (Appendix V) is less than zero, the court
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must consider the overall financial circumstances of the parties
to determine whether an adjustment should be made. The equal
parenting time worksheet, or a worksheet in substantially the
same form, shall be filed with the child support worksheet.

5.Prior Use. In situations where the Equal Parenting Time for-
mula has previously been established with one parent paying
the directexpense portion and there isa subsequent realignment
of the relative incomes, absent agreement of the parties, the
Court must determine which parent should pay the direct ex-
pense portion.

C. Shared Expense Formula

1. Use. Sharingexpensesand usingthe shared expense formula
is an alternative method of paying expenses related to the chil-
dren. Sharing expenses and using the shared expense formula
requires parents to effectively communicate and cooperate reg-
ularly. Sharing expenses and using the formula should only be
attempted by parents who:

e communicate well;

e are highly cooperative co-parents;

e have the ability and willingness to keep accurate records
for the period of time necessary to raise their children;

o willsharethe children'sdirectexpenses inatimely manner;

e have similar values and tastes;

e have considered the currentand future needs of their chil-
dren carefully; and

e arewillingand able to resolve minor problems without the
intervention of others.

2. Discretionary. Use of this section is discretionary with the
court. To qualify, the partiesmust share the children's time on
an equal basis, not based on a non-primary residency extended
parenting time basis (i.e. summer visitation, holidays, etc.).
Second, the parties must be sharing the direct expenses of the
child as defined in Section | and Il.A.1. Parents who share the
children'stime equallymay be eligible for one of the following:
the shared expense formula (see Section I11.B.7.a.) or the equal
parenting time formula (Section 111.B.7.b.). Parents who share
their children'stime equally but do not want or are not able to
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agree to share direct expenses should consider using the equal
parenting time formula (Section 111.B.7.b.).

3. Calculation. The support is calculated using one worksheet.
The amount of the lower adjusted subtotal (Line F.6.b) is sub-
tracted from the higher adjusted subtotal (Line F.6.b) and the
difference isthen multiplied by .50. The resulting amount is the
child support the party having the higher obligation will pay to
the party with the lower obligation. After calculating the en-
forcement fee, the fee is added to the child support obligation
and this amount is entered on Line F.8 of the child support
worksheet for the parent with the higher adjusted subtotal on
Line F.6.b.

4. Court Approval. No shared expense formula shall be or-
dered without the court having approved the following six re-
quirements:

a) Equal Parenting Time. A courtmust have decidedthat
equal parentingtime isin the bestinterest of the minor chil-
dren. The children's time with each parent must be regular
and equal rather than equal based on a non-primary resi-
dency extended parenting time basis (i.e., summer visita-
tion, holidays, etc.).

b) Agreed Detailed Plan. The parties have executed a de-
tailed written agreementto share the direct expenses of the
children onanequal basis. Directexpenses include, but are
not limited to, clothing and education expenses, but do not
include household food, transportation, housing, or utili-
ties.

¢) Unreimbursed Health Expenses. Unreimbursedhealth
expensesshould continue to be shared in proportion to the
parties'income. See Section IV, Specific Instruction forthe
Worksheet, Subsection D.4.b. and worksheet Line D.2.

d) Direct expenses. Direct expenses may be shared by di-
viding each expense or by offsetting expenses using an
agreed expense sharing plan. ( Appendix VI).
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e) Worksheet. The parties must presenta child support
worksheet usingthe shared expense or equal parentingtime
formula.

f) Alternative Dispute Provision. Neither party may uni-
laterally modify or terminate the agreed upon shared ex-
pense plan. The parties' shared expenseagreement must in-
clude an alternative dispute process for any disagreements
the parents may have concerning the children's expenses.

5. Sanctions. Failure to shareexpenses pursuant to the expense
sharingagreementor failure to abide by the time-sharingagree-
ment may result in termination of the use of the shared expense
formula or other appropriate sanctions.

D. Ability to Pay Calculation

1. Use. The court must take into consideration the basic sub-
sistence needs ofthe noncustodial parent, and at the court's dis-
cretion, the custodial parent and children. In calculating child
support, the court must take into consideration the current fed-
eral poverty guidelines forahouseholdof one. The current pov-
erty guidelines can be found at https://aspe.hhs.gov .

2. Calculation. To determine aparent'sabilityto pay, the court
must subtract the federal poverty guidelines for a household of
one fromthe child supportincome (Line D.1). This amount is
the income available for support. If the income available for
support is greater than the child support owed by the noncusto-
dial parent, the lesser of the two amounts shown in F.5.a should
be entered on Line F.5.b as the amount of child support owed
by the noncustodial parent. If the income available for support
is less than the child support owed by the noncustodial parent,
the court shall set a child support obligation based on the best
interest of the child and enter it on Line F.5.b as the amount of
child support owed by the noncustodial parent.

E. Social Security Dependent Benefits

1. Payee Benefits. Dependent/auxiliary benefits received by a
parent or guardian, as representative payee of the child, based
upon the earnings or disability of the payor shall be considered
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as a credit to satisfy the payor's child support obligation as fol-
lows:

a) The child's dependent auxiliary benefit must be applied
as a credit to the payor's current child support obligation.
The credit must be entered in Line F.6 on the child support
worksheet.

b) Any portion of the benefit that exceeds the child support
obligation must be considered a gratuity for the benefit of
the child(ren).

¢) In situations when both the payee and payor receive So-
cial Security benefitsand the child iseligible toreceivede-
pendent/auxiliary benefits, the judge must make findings
as to how the dependent/auxiliary benefits will be applied
to the child support obligation.

2. Dependent/Auxiliary Benefits. If the child receives Social
Security dependent/auxiliary benefits through the payor, the ac-
tual amount of such benefits received must be entered on Line
F.6. If the amountreceived is equal to orexceeds the Line F5.b
subtotal, the payor's obligation is $0, which must be entered on
Line F.6.b. If the amount received is less than the Line F.5.b
subtotal, the payor's support obligation is the difference be-
tween Line F.5.b subtotal and the benefit received, which
amount must be entered on Line F.6.b.

F. Enforcement Fee Allowance. In instances where the courttrus-
tee or DCF collects anenforcement fee, it should be divided equally
between the parties. One half of the total monthly fee should be en-
tered as an additional amount allowed on Line F.7 for the parent not
having primary residency. In areas where the courttrustee or DCF
charge a percentage of each payment, this amount is determined by
multiplying the percentage fee charged by the court trustee or DCF
by the figure on Line F.3 and then multiplyingby .5 ((Line F.3 x
Collection Fee %) x .5). In areas where a flat fee is charged, that flat
fee is multiplied by .5 to find the amount applied on Line F.4
(Monthly Flat Fee x .5). These fees may vary and should be entered
on Line F.7.
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G. Net Parental Child Support Obligation

1. Generally. The net parental child support obligation is de-
termined by adding the enforcement fee allowance (Line F.7),
if any, to the adjusted subtotal on Line F.6.b. The resulting
amountis entered on Line F.8 and becomes the amount of the
child support order.

2. Rounding. Calculations should be rounded to the nearest
tenth for percentages. Calculations should be rounded to the
nearestdollar. In using the child supportschedules for income
amounts not shown, income should be rounded to the nearest
basic child support obligation amounts.

VII. Judgments

A. Judgment. Child support becomes a judgmentwhen it is due
and goes unpaid.

B. Birth Expenses. If a judgment for birth expensesor a judgment
pursuantto K.S.A. 23-2215 is awarded, the presumed amount is the
parent's proportionate share as reflected on Line D.2 of the child
support worksheet. If a parent's proportionate share of the birth ex-
penses is more than 5% of the parent's current gross annual income
projected over five years, the parent may request a deviation.

VIII. Retroactive Lump Sum Payment

If the parentor guardian,asarepresentative payee for the child, received
a lump sum payment of retroactive SSDI benefits, the amount shall be
appliedas a credit againstthe child support arrearage that accumulated
during the months covered by the lump-sum payment. The payee must
notify the courtand all parties within 30 days of receipt of the lump sum
payment. The court may issue sanctions if notice is not provided. Any
portion of the lump sum payments of retroactive SSDI dependent/auxil-
iary benefits paid to children in excess of the child support obligation
should not be credited against the child support arrearage and is consid-
ered gratuity for the benefit of the child(ren).

! The schedules are derived from an economic model initially developed in 1987 by
Dr. William Terrell. In the fall of 1989, Dr. Ann Coulson updated the schedules,
which were then modified downward at lower income levels in 1990 at the Court’s
request and adjusted for current economic data in 1993. Dr. William Terrell reviewed
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various studies and foundation data in 1998 and 2002. These reviews led to updated
schedule proposals; however, no changes were made in 1998. His more recent statis-
tical analyses and attendant schedule changes provide the bases for the committee’s
recommendationsthat were adopted by the Court in 2003. Dr. Jodi Pelkowski worked
with Dr. Terrell during the review period which led to the adoption of Kansas Su-
preme Court Administrative Order No. 180 effective January 1, 2004, and took over
Dr. Terrell’s work during 2005. Her analyses of economic data in spending on chil-
dren served as the basis for the committee recommendations in 2007, 2011, 2015,
2018, and 2022.

See Linda Henry Elrod, Kansas Child Support Guidelines: An Elusive Search for
Fairness in Support Orders, 27 WASHBURN. L. J. 104, 120-25 (1987). Expendi-
tures per child are assumed to increase with increases in parents’ combined income,
decrease per child asthe totalnumberof children in the family increases, and increase
as the child grows older.

See Terrell, supra note 3, at 7; Letter from Dr. Ann Coulson to Hon. Herbert Walton,
February 21,1990, supra note 4, at 2.

Consumption spending means household outlays for consumer goods and services as
opposed to the purchase of assets or savings accounts.

This reduction involves subtracting the age 16-18 child’s share of a total family bur-
den at two points on the equation that relates average spending per the age 16-18
child to gross family income. Once the two lower points are determined, then the en-
tire equation is reduced in order to compute the support schedules. For example, the
one child aged 16-18 family calls for a reduction of $228 at the poverty level income
of $1,650. Hence, the poverty level average spending of $579 becomes the schedule
entry of $351. Similarly, at an income of $15,500 per month, average spending of
$2,580 per child declines by $324 to the support amountof $2,256. The tabled values
derive from an equation that passes through these two diminished values.
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APPENDIX |

Child Support Worksheet

IN THE JUDICIAL DISTRICT
COUNTY, KANSAS

IN THE MATTER OF:

and
CASE NO.

CHILD SUPPORT WORKSHEET OF (name)

PARTY NAME PARTY NAME

A. INCOME COMPUTATION — WAGE EARNER

1. Domestic Gross Income $ $
(Insert on Line C.1. below)*

B. INCOME COMPUTATION — SELF-EMPLOYED

1. Self-Employment Gross Income
2. Reasonable Business Expenses  (-)
3. Domestic Gross Income

(Insert on Line C.1. below)*

C. ADJUSTMENTS TO DOMESTIC GROSS INCOME

1. Domestic Gross Income
2. Court-Ordered Child Support Paid(-)
3. Court-Ordered Maintenance

Paid % ()
4, Court-Ordered Maintenance
Received % (+)

5. Child Support Income
(Insert on Line D.1. below)

D. COMPUTATION OF CHILD SUPPORT
1. Child Support Income +

2. Proportionate Shares of Combined
Income %
(Each parent’s income divided by

%
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combined income)

3. Gross Child Support Obligation**
(Using the combined income from Line D.1.,
find the amount for each child and enter total for

all children)
Age of Children 0-5 6-11  12-18 Total
Number Per Age Category
Total Amount + + =
* Cost of Living Differential Adjustment? Yes No
**Multiple Family Application? Yes No
Income Beyond the Child Support
Schedule calculation used Yes No

PARTY NAME PARTY NAME

4. Proportionate Share
(Line D.3 x Line D.2)
5. Parenting Time Adjustment
% X Line D.4 ()
6. Proportionate Shares after
Parenting Time Adjustment
7. Health and Dental Insurance
Premium $ +$
8. Proportionate Shares Health
Insurance Premium
9. Work-Related Child Care Costs
Formula: Amt. — (Amt. X %)
for each child care credit
Example: 200 — (200 x 30%)
10. Proportionate Shares Work-Related
Child Care Costs
11. Proportionate Child Support
Obligation for Each Parent
(Line D.6 + D.8 + D.10)
12. Credit for Insurance or Work-
Related Child Care Paid ()
13. Basic Parental Child Support
Obligation
((Line 11-Line D.12); Insert on
Line F.1. below)
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E. CHILD SUPPORT ADJUSTMENTS

APPLICABLE N/A CATEGORY PARTY NAME PARTY NAME

1. O LI Long Distance Parenting Time

Costs (+/-) (+/-)
2. O [ Income Tax Considerations  (+/-) (+1-)
3. O [J Special Needs (+/-) (+/-)
4, O 1 Agreement Past Majority (+/-) (+/-)
5. 0O LI Overall Financial Condition  (+/-) (+/-)
6 TOTAL (Inserton Line F.2. below
F. DEVIATION(S) FROM REBUTTABLE PRESUMPTION

AMOUNT

AMOUNT ALLOWED

PARTY NAME PARTY NAME

1. Basic Parental Child Support
Obligation
(Line D.13. from above)

2. Total Child Support Adjustments (+/-)
(Line E.6. from above)

3. Adjusted Subtotal
(Line F.1. +/- Line F.2.)

4. Equal Parenting Time Obligation
(CJ EPT Worksheet or [ Shared

Expense Formula)

5.a. Ability to Pay Calculation
Child Support Income (D.1) - Poverty Guidelines
for Household of One =

5.b. Subtotal (lesser amount of F.3 and F.5.a)

6. Social Security Dependent Benefits  (-) (-)
6.b. Final Subtotal
7. Enforcement Fee Allowance** Percentage %

(Applied only to Nonresidential Parent) Flat Fee $
((Line F.3. x Collection Fee %) x .5)
or (Monthly Flat Fee x .5) (+) +)

8. Net Parental Child Support Obligation
(Line 5.b. + Line F.4.)

**Parent paying support.
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Prepared By (Signature) Judge/Hearing Officer Signature

Prepared By (Print Name)

Date Submitted Date Approved
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APPENDIX 11
Child Support Schedules

ONE CHILD FAMILIES: CHILD SUPPORT SCHEDULE
Dollars Per Month Per Child

Support Amount Support Amount Support Amount

Combined  ($ Per Child) Combined ($ Per Child) ~ Combined ($ Per Child)

Gross Age Group ~ Gross Age Group Gross Age Group
Monthly Age Age Age Monthly Age Age Age Monthly Age Age Age
Income  0-5 6-11 12-18 Income, 0-5 6-11 12-18 Income 0-5 6-11 12-18
50 10 11 12 | 1650 327 366 390 |4500 745 834 887
100 20 22 24 |1700 337 377 401 |4600 758 848 902
150 30 33 351750 347 388 413 |4700 770 862 917
200 40 44 47| 1800 357 399 425 |4800 783 876 932
250 50 55 591850 367 411 437 |4900 795 890 947
300 59 67 71 ]1900 377 422 449 |5000 808 904 961
350 69 78 831950 387 433 460 |5100 820 918 976
400 79 89 94 | 2000 397 444 472 |5200 832 931 991
450 89 100 1062100 416 466 496 |5300 844 945 1005
500 99 111 118]) 2200 432 483 514 |5400 856 958 1020
550 109 122 13012300 447 500 532 |5500 869 972 1034
600 119 133 14212400 461 516 549 |5600 881 985 1048
650 129 144 15312500 476 533 567 |5700 893 999 1063
700 139 155 16512600 490 549 584 |5800 905 1012 1077
750 149 166 1772700 505 565 601 |5900 916 1025 1091
800 159 178 18912800 519 581 618 |6000 928 1039 1105
850 169 189 2012900 533 596 634 |6100 940 1052 1119
900 178 200 21213000 547 612 651 |6200 952 1065 1133
950 188 211 2243100 561 628 668 |6300 963 1078 1147
1000 198 222 2363200 575 643 684 |6400 975 1091 1161
1050 208 233 248] 3300 588 658 700 |6500 987 1104 1175
1100 218 244 260 3400 602 673 716 |6600 998 1117 1188
1150 228 255 2723500 615 688 732 |6700 1010 1130 1202
1200 238 266 283] 3600 629 703 748 |6800 1021 1143 1216
1250 248 277 295]3700 642 718 764 |6900 1033 1156 1229
1300 258 289 1307|3800 655 733 780 |7000 1044 1168 1243
1350 268 300 3193900 668 748 795 |7100 1055 1181 1256
1400 278 311 3314000 681 762 811 |7200 1067 1194 1270
1450 288 322 1342|4100 694 777 826 |7300 1078 1206 1283
1500 297 333 3544200 707 791 842 |7400 1089 1219 1297
1550 307 344 1366|4300 720 806 857 |7500 1101 1232 1310
1600 317 355 378] 4400 733 820 872 |7600 1112 1244 1323
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ONE CHILD FAMILIES: CHILD SUPPORT SCHEDULE (Continued)
Dollars Per Month Per Child
Support Amount Support Amount Support Amount

Combined ($ Per Child) Combined ($ Per Child)  Combined ($ Per Child)
Gross Age Group Gross Age Group Gross Age Group
Monthly Age Age Age Monthly Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
7700 1123 1257 1337 |10400 1412 1580 168113100 1684 1885 2005
7800 1134 1269 1350 |[10500 1423 1592 1694 |13200 1694 1896 2017
7900 1145 1281 1363 |10600 1433 1604 1706 |13300 1704 1907 2028
8000 1156 1294 1376 |10700 1443 1615 171813400 1714 1918 2040
8100 1167 1306 1389 |10800 1454 1627 173013500 1723 1929 2052
8200 1178 1318 1402 |10900 1464 1638 174313600 1733 1939 2063
8300 1189 1331 141511000 1474 1650 1755|13700 1743 1950 2075
8400 1200 1343 1428 |11100 1484 1661 1767 |13800 1753 1961 2086
8500 1211 1355 1441 |11200 1495 1672 177913900 1762 1972 2098
8600 1222 1367 1454 |11300 1505 1684 1791 |14000 1772 1983 2109
8700 1232 1379 1467 |11400 1515 1695 1803 |14100 1782 1994 2121
8800 1243 1391 1480 |11500 1525 1706 181514200 1791 2004 2132
8900 1254 1403 1493 |11600 1535 1718 1827 |14300 1801 2015 2144
9000 1265 1415 1506 |11700 1545 1729 1839 |14400 1810 2026 2155
9100 1276 1427 1518 |11800 1555 1740 185114500 1820 2037 2167
9200 1286 1439 1531 |11900 1565 1752 1863 |14600 1830 2047 2178
9300 1297 1451 1544 |12000 1575 1763 187514700 1839 2058 2189
9400 1307 1463 1557 |12100 1585 1774 1887 |14800 1849 2069 2201
9500 1318 1475 1569 |12200 1595 1785 1899 |[14900 1858 2079 2212
9600 1329 1487 1582 |12300 1605 1796 1911 |15000 1868 2090 2223
9700 1339 1499 1594 |12400 1615 1807 192315100 1877 2101 2235
9800 1350 1510 1607 |12500 1625 1819 193515200 1887 2111 2246
9900 1360 1522 1619 |12600 1635 1830 1946 |15300 1896 2122 2257
10000 1371 1534 1632 12700 1645 1841 1958 |[15400 1906 2132 2269
10100 1381 1546 1644 |12800 1655 1852 1970 |15500 1915 2143 2280
10200 1392 1557 1657 |12900 1665 1863 1982 |15600 1924 2154 2291
10300 1402 1569 1669 13000 1675 1874 1993 |15700 1934 2164 2302
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Com- Support Amount ($ Per
bined Child)
Gross Age
Group
Monthly Age Age Age
Income 0-5 6-11 12-
18

15800 1943 2175 2313
15900 1953 2185 2325
16000 1962 2196 2336
16100 1971 2206 2347
16200 1981 2216 2358
16300 1990 2227 2369
16400 1999 2237 2380
16500 2009 2248 2391
16600 2018 2258 2402
16700 2027 2269 2413
16800 2036 2279 2424
16900 2046 2289 2435
17000 2055 2300 2446
17100 2064 2310 2457
17200 2073 2320 2468
17300 2083 2330 2479
17400 2092 2341 2490
17500 2101 2351 2501
17600 2110 2361 2512
17700 2119 2371 2523
17800 2128 2382 2534
17900 2137 2392 2545
18000 2147 2402 2555

*2023 Federal Poverty Guideline values converted to monthly values and rounded up to nearest $50
increment are $1250 for a one-person household and $2500 for a four-person household.

**The schedules show the nearest dollar value based on support functions. The numerical values for
the 0-5 and 6-11 age ranges are calculated by multiplying 0.84 and 0.94, respectively, by the 12-18
year old non-rounded calculated value.

To determine child support at higher income levels:
Age 12-18: Raise income to the power .6386 and multiply the result by 4.8982.
Age 6-11: Determine child support for Age 12-18 and then multiply by 0.94.
Age 0-5: Determine child support for Age 12-18 and then multiply by 0.84.
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TWO CHILD FAMILIES: CHILD SUPPORT SCHEDULE

[Combined Support Amount Combined Support Amount Combined Support Amount
Gross  Age Group Gross Age Group Gross Age Group
Monthly Age Age  Age Monthly Age Age Age Monthly Age Age Age
Income 0-5  6-11 12-18 Income 0-5  6-11 12-18 Income 0-5 6-11 12-18
50 8 9 9 1650 252 282 300 [4500 581 650 692
100 15 17 18 1700 260 291 309 [4600 590 661 703
150 23 26 27 1750 267 299 318 4700 599 671 714
200 31 34 36 1800 275 308 327 [4800 608 681 724
250 38 43 45 1850 283 316 337 [4900 617 691 735
300 46 51 55 1900 290 325 346 [5000 626 701 746
350 53 60 64 1950 298 333 355 |5100 635 711 756
400 61 68 73 2000 306 342 364 |[5200 644 721 767
450 69 77 82 2100 321 359 382 |5300 653 731 777
500 76 85 91 2200 336 376 400 5400 662 740 788
550 84 94 100 |2300 351 393 418 |[5500 670 750 798
600 92 103 109 2400 367 410 437 [5600 679 760 808
650 99 111 118 2500 382 427 455 |5700 688 770 819
700 107 120 127 12600 393 440 468 [5800 696 779 829
750 115 128 136 |2700 404 452 481 |5900 705 789 839
800 122 137 146 |2800 414 464 493 [6000 713 798 849
850 130 145 155 2900 425 475 506 (6100 722 808 859
900 138 154 164 3000 435 487 518 (6200 730 817 869
950 145 162 173 13100 446 499 530 (6300 739 826 879
1000 153 171 182 13200 456 510 543 6400 747 836 889
1050 160 180 191 3300 466 521 555 (6500 755 845 899
1100 168 188 200 3400 476 533 566 6600 763 854 909
1150 176 197 209 |3500 486 544 578 6700 772 864 919
1200 183 205 218 3600 496 555 590 6800 780 873 928
1250 191 214 227 |3700 505 566 602 [6900 788 882 938
1300 199 222 236 |3800 515 576 613 |7000 796 891 948
1350 206 231 246 3900 525 587 625 [7100 804 900 957
1400 214 239 255 4000 534 598 636 [7200 812 909 967
1450 222 248 264 |4100 544 609 647 [7300 820 918 977
1500 229 256 273 |4200 553 619 659 [7400 828 927 986
1550 237 265 282 |4300 563 630 670 |7500 836 936 996
1600 244 274 291 4400 572 640 681 [7600 844 945 1005
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TWO CHILD FAMILIES: CHILD SUPPORT SCHEDULE
(Continued)
Dollars Per Month Per Child

Support Amount Support Amount Support Amount
Combined ($ Per Child)  Combined ($ Per Child)  Combined ($ Per Child)
Gross Age Group Gross Age Group Gross Age Group

Monthly ~ Age Age Age Monthly Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18

7700 852 954 101410400 1056 1181 125713100 1244 1393 1481
7800 860 962 102410500 1063 1189 1265[13200 1251 1400 1490

7900 868 971 1033|10600 1070 1197 1274113300 1258 1408 1498
8000 876 980 1042)|10700 1077 1206 1282 |13400 1265 1415 1506

8100 883 989 1052|10800 1084 1214 1291]13500 1271 1423 1514
8200 891 997 1061]|10900 1092 1222 1300 13600 1278 1430 1522
8300 899 1006 107011000 1099 1230 1308 |13700 1285 1438 1530
8400 907 1015 107911100 1106 1237 131613800 1291 1445 1537
8500 914 1023 108811200 1113 1245 1325]|13900 1298 1453 1545
8600 922 1032 109811300 1120 1253 133314000 1305 1460 1553
8700 930 1040 110711400 1127 1261 134214100 1311 1468 1561
8800 937 1049 111611500 1134 1269 1350 |14200 1318 1475 1569
8900 945 1057 1125|11600 1141 1277 1358 |14300 1325 1482 1577
9000 952 1066 113411700 1148 1285 1367 [14400 1331 1490 1585
9100 960 1074 114311800 1155 1293 1375|14500 1338 1497 1593
9200 967 1083 115211900 1162 1300 1383 |14600 1344 1504 1600
9300 975 1091 116112000 1169 1308 1392 |[14700 1351 1512 1608
9400 982 1099 116912100 1176 1316 1400 14800 1357 1519 1616
9500 990 1108 117812200 1183 1324 1408 |14900 1364 1526 1624
9600 997 1116 118712300 1190 1331 141615000 1371 1534 1632
9700 10051124 119612400 1197 1339 1425]15100 1377 1541 1639
9800 10121132 120512500 1204 1347 143315200 1384 1548 1647
9900 10191141 121312600 1210 1354 1441115300 1390 1555 1655
10000 10271149 1222|12700 1217 1362 1449 |15400 1396 1563 1662
10100 10341157 1231]12800 1224 1370 1457 |15500 1403 1570 1670
10200 10411165 1239]12900 1231 1377 1465

10481173 1248]13000 1238 1385 1473
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Combined Support Amount ($ Per Child)

Gross Age Group

Monthly Age Age Age

Income 0-5 6-11 12-18
15600 1409 1577 1678
15700 1416 1584 1685
15800 1422 1592 1693
15900 1429 1599 1701
16000 1435 1606 1708
16100 1441 1613 1716
16200 1448 1620 1724
16300 1454 1627 1731
16400 1461 1634 1739
16500 1467 1641 1746
16600 1473 1649 1754
16700 1480 1656 1761
16800 1486 1663 1769
16900 1492 1670 1776
17000 1498 1677 1784
17100 1505 1684 1791
17200 1511 1691 1799
17300 1517 1698 1806
17400 1523 1705 1814
17500 1530 1712 1821
17600 1536 1719 1828
17700 1542 1726 1836
17800 1548 1733 1843
17900 1555 1740 1851
18000 1561 1747 1858

*2023 Federal Poverty Guideline values converted to monthly values and rounded up to
nearest $50 increment are $1250 for a one-person household and $2500 for a four-person

household.

**The schedules show the nearest dollar value based on support functions. The numerical
valuesfor the 0-5 and 6-11 age ranges are calculated by multiplying 0.84 and 0.94, respec-
tively, by the 12-18 year old non-rounded calculated value.

To determine child support at higher income levels:
Age 12-18: Raise income to the power .6386 and multiply the result by 3.5596
Age 6-11: Determine child support for Age 12-18 and then multiply by 0.94.
Age 0-5: Determine child support for Age 12-18 and then multiply by 0.84.
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THREE CHILD FAMILIES: CHILD SUPPORT SCHEDULE
Dollars Per Month Per Child

Combined  @Sn e Combred  S@RRATe Combined e ey
Gross Age Group Gross Age Group Gross Age Group
Monthly Age Age Age Monthly Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 05 6-11 12-18 Income 05 6-11 12-18
50 6 7 7 1650 202 226 241 4500 490 548 583
100 12 14 15 1700 208 233 248 | 4600 498 557 593
150 18 21 22 1750 214 240 255 | 4700 506 566 602
200 2421 29 1800 220 247 262 | 4800 513 574 611
250 31 34 36 1850 227 254 270 | 4900 521 583 620
300 37 41 44 1900 233 260 277 | 5000 529 592 629
350 43 48 51 1950 239 267 284 | 5100 536 600 638
400 49 55 58 2000 245 274 292 | 5200 544 609 647
450 55 62 66 2100 257 288 306 | 5300 551 617 656
500 61 69 73 2200 269 302 321 5400 559 625 665
550 67 75 80 2300 282 315 335] 5500 566 634 674
600 73 82 87 2400 294 329 350 | 5600 574 642 683
650 80 89 95 2500 306 343 365 | 5700 581 650 692
700 86 96 102 | 2600 318 356 379 | 5800 588 658 700
750 92 103 109 | 2700 331 370 394 | 5900 596 667 709
800 98 110 117 | 2800 343 384 408 | 6000 603 675 718
850 104 116 124 | 2900 355 397 423 | 6100 610 683 726
900 110 123 131 | 3000 366 409 436 | 6200 617 691 735
950 116 130 139 | 3100 375 419 446 | 6300 624 699 743
1000 122 137 146 | 3200 383 429 456 | 6400 632 707 752
1050 129 144 153 | 3300 392 439 467 | 6500 639 715 760
1100 135 151 160 | 3400 400 448 477 | 6600 646 723 769
1150 141 158 168 | 3500 409 458 487 | 6700 653 730 777
1200 147 164 175] 3600 417 467 497 | 6800 660 738 785
1250 153 171 182 | 3700 426 476 507 | 6900 667 746 794
1300 159 178 190 | 3800 434 485 516 | 7000 674 754 802
1350 165 185 197 | 3900 442 495 526 | 7100 681 762 810
1400 171 192 204 | 4000 450 504 536 | 7200 688 769 818
1450 178 199 211 | 4100 458 513 545 | 7300 694 777 827
1500 184 206 219 | 4200 466 522 555 | 7400 701 785 835
1550 190 212 226 | 4300 474 531 565 | 7500 708 792 843
1600 196 219 233 | 4400 482 540 574 | 7600 715 800 851
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THREE CHILD FAMILIES: CHILD SUPPORT SCHEDULE (Continued)

Dollars Per Month Per Child
Combined Slzgp;er:ém%t;nt Combined Slégp;gémﬁﬁm Combined Slzgps)er:ém%;nt
Gross Age Group Gross Age Group Gross Age Group
Monthly Age Age Age Monthly Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
7700 722 808 859 |10400 896 1003 1067 |13100 1058 1184 1260
7800 728 815 867 |10500 902 1010 107413200 1064 1191 1267
7900 735 823 875 |10600 909 1017 108213300 10701197 1274
8000 742 830 883 |10700 915 1024 1089 |13400 1076 1204 1281
8100 748 838 891 10800 921 1030 1096 |13500 10811210 1287
8200 755 845 899 |[10900 927 1037 110413600 1087 1217 1294
8300 762 852 907 11000 933 1044 111113700 10931223 1301
8400 768 860 915 [11100 939 1051 111813800 1099 1230 1308
8500 775 867 922 11200 945 1058 112513900 1104 1236 1315
8600 781 874 930 11300 951 1065 113314000 11101242 1322
8700 788 882 938 11400 957 1071 114014100 1116 1249 1328
8800 794 889 946 11500 963 1078 114714200 1122 1255 1335
8900 801 896 954 11600 969 1085 115414300 1127 1261 1342
9000 807 904 961 |11700 975 1092 116114400 11331268 1349
9100 814 911 969 |11800 981 1098 116814500 11391274 1355
9200 820 918 977 11900 987 1105 1176 |14600 1144 1280 1362
9300 827 925 984 12000 993 1112 118314700 11501287 1369
9400 833 932 992 12100 999 1118 119014800 1156 1293 1376
9500 840 939 999 |12200 1005 1125 1197 |14900 1161 1299 1382
9600 846 947 1007 {12300 1011 1132 1204 |15000 1167 1306 1389
9700 852 954 1015 |12400 1017 1138 121115100 11721312 1396
9800 859 961 1022 |12500 1023 1145 1218 |15200 1178 1318 1402
9900 865 968 1030 |12600 1029 1152 122515300 1184 1324 1409
10000 871 975 1037 |12700 1035 1158 1232 |15400 11891331 1416
10100 877 982 1045 |12800 1041 1165 1239 |15500 11951337 1422
10200 884 989 1052 [12900 1047 1171 1246
10300 890 996 1059 [13000 1052 1178 1253
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Combined Support Amount ($ Per Child)

Gross Age Group

Monthly Age Age Age

Income 0-5 6-11 12-18
15600 1200 1343 1429
15700 1206 1349 1435
15800 1211 1355 1442
15900 1217 1362 1449
16000 1222 1368 1455
16100 1228 1374 1462
16200 1233 1380 1468
16300 1239 1386 1475
16400 1244 1392 1481
16500 1250 1398 1488
16600 1255 1405 1494
16700 1261 1411 1501
16800 1266 1417 1507
16900 1271 1423 1514
17000 1277 1429 1520
17100 1282 1435 1527
17200 1288 1441 1533
17300 1293 1447 1539
17400 1298 1453 1546
17500 1304 1459 1552
17600 1309 1465 1559
17700 1315 1471 1565
17800 1320 1477 1571
17900 1325 1483 1578
18000 1331 1489 1584

*2023 Federal Poverty Guideline values converted to monthly values and rounded up to
nearest $50 increment are $1250 fora one-person household and $2500 for a four-person
household.

**The schedules show the nearest dollar value based on support functions. The numeri-
cal values for the 0-5 and 6-11 age ranges are calculated by multiplying 0.84 and 0.94,
respectively, by the 12-18 year old non-rounded calculated value.

To determine child support at higher income levels:
Age 12-18: Raise income to the power .6386 and multiply the result by 3.0359.
Age 6-11: Determine child support for Age 12-18 and then multiply by 0.94.
Age 0-5: Determine child support for Age 12-18 and then multiply by 0.84.
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FOUR CHILD FAMILIES: CHILD SUPPORT SCHEDULE
Dollars Per Month Per Child

Combined S%gp;g: ém;y;nt Combined Slzgpsgémﬁ;;m Combined Sligpp(v);émﬁ;;m

Gross Age Group Gross Age Group  Gross Age Group
Monthly Age Age Age Monthly Age Age Age Monthly  Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
50 5 6 6 |1650 166 186 198 | 4500 420 470 500
100 10 11 12 1700 172 192 204 | 4600 427 477 508
150 15 17 18 |1750 177 198 210 | 4700 433 485 516
200 20 23 24 |1800 182 203 216 | 4800 440 492 524
250 25 28 30 |1850 187 209 222 | 4900 446 500 532
300 30 34 36 |1900 192 214 228 | 5000 453 507 539
350 35 40 42 |1950 197 220 2345100 460 514 547
400 40 45 48 |2000 202 226 240 | 5200 466 521 555
450 45 51 54 |2100 212 237 2525300 472 529 562
500 50 56 60 |2200 222 248 264 | 5400 479 536 570
550 55 62 66 |2300 232 260 276 | 5500 485 543 578
600 61 68 72 |2400 242 271 288 | 5600 492 550 585
650 66 73 78 |2500 252 282 300 | 5700 498 557 593
700 71 79 84 |2600 262 294 312 | 5800 504 564 600
750 76 85 90 |2700 272 305 324 |5900 510 571 608
800 81 90 96 |2800 282 316 336 | 6000 517 578 615
850 86 96 102 |2900 293 327 3486100 523 585 622
900 91 102 108 |3000 303 339 360 |6200 529 592 630
950 96 107 1143100 313 350 3726300 535 599 637
1000 101 113 120 (3200 323 361 384 | 6400 541 606 644
1050 106 119 126 | 3300 333 373 396 | 6500 547 612 652
1100 111 124 132 |3400 343 384 408 | 6600 553 619 659
1150 116 130 1383500 350 392 4176700 559 626 666
1200 121 135 14413600 358 400 426 | 6800 565 633 673
1250 126 141 1503700 365 408 434 ]6900 571 639 680
1300 131 147 156 | 3800 372 416 4437000 577 646 687
1350 136 152 162 3900 379 424 4517100 583 653 694
1400 141 158 168 [4000 386 432 4597200 589 659 701
1450 146 164 17414100 393 439 467 | 7300 595 666 708
1500 151 169 180 [4200 400 447 476 | 7400 601 672 715
1550 156 175 186 [4300 406 455 4847500 607 679 722
1600 161 181 192 | 4400 413 462 4927600 613 685 729




144

RuULES ADOPTED BY THE SUPREME COURT

FOUR CHILD FAMILIES: CHILD SUPPORT SCHEDULE (Continued)
Dollars Per Month Per Child

Support Amount Support Amount Support Amount
Combined  ($ Per Child)  Combined (% Per Child)  Combined ($ Per Child)
Gross AgeGroup  Gross Age Group  Gross Age Group
Monthly ~ Age Age Age Monthly  Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
7700 618 692 73610400 768 859 914]13100 907 1015 1080
7800 624 698 74310500 773 865 921]13200 912 1020 1086
7900 630 705 75010600 779 871 927]13300 917 1026 1091
8000 636 711 757|10700 784 877 933]13400 922 1032 1097
8100 641 718 76410800 789 883 939]13500 927 1037 1103
8200 647 724 770|10900 794 889 946]13600 932 1043 1109
8300 653 730 77711000 800 895 952]|13700 937 1048 1115
8400 658 737 784|11100 805 901 958]13800 942 1054 1121
8500 664 743 79111200 810 906 964]13900 946 1059 1127
8600 670 749 797|11300 815 912 971]|14000 951 1065 1133
8700 675 756 80411400 820 918 977]|14100 956 1070 1138
8800 681 762 81111500 826 924 983]14200 961 1076 1144
8900 686 768 817|11600 831 930 989]14300 966 1081 1150
9000 692 774 82411700 836 935 995]14400 971 1086 1156
9100 697 781 83011800 841 941 1001]|14500 976 1092 1162
9200 703 787 83711900 846 947 1007]14600 981 1097 1167
9300 708 793 84312000 851 953 1013]14700 985 1103 1173
9400 714 799 85012100 856 958 1020]14800 990 1108 1179
9500 719 805 85612200 862 964 1026]14900 995 1113 1185
9600 725 811 863|12300 867 970 1032|15000 1000 1119 1190
9700 730 817 869|12400 872 975 1038|15100 1005 1124 1196
9800 736 823 87612500 877 981 1044|15200 1009 1130 1202
9900 741 829 882|12600 882 987 1050|15300 1014 1135 1207
10000 747 835 889|12700 887 992 1056|15400 1019 1140 1213
10100 752 841 895|12800 892 998 1062|15500 1024 1146 1219
10200 757 847 90112900 897 1004 1068
10300 763 853 90813000 902 1009 1074




DisTrRICT COURTS

145

Combined Support Amount ($ Per Child)
Gross Age Group

Monthly Age Age Age
Income 0-5 6-11 12-18
15600 1029 1151 1224
15700 1033 1156 1230
15800 1038 1162 1236
15900 1043 1167 1241
16000 1047 1172 1247
16100 1052 1177 1253
16200 1057 1183 1258
16300 1062 1188 1264
16400 1066 1193 1269
16500 1071 1198 1275
16600 1076 1204 1280
16700 1080 1209 1286
16800 1085 1214 1292
16900 1090 1219 1297
17000 1094 1224 1303
17100 1099 1230 1308
17200 1103 1235 1314
17300 1108 1240 1319
17400 1113 1245 1325
17500 1117 1250 1330
17600 1122 1255 1336
17700 1127 1261 1341
17800 1131 1266 1347
17900 1136 1271 1352
18000 1140 1276 1357

*2023 Federal Poverty Guideline values converted to monthly values and rounded up to
nearest $50 increment are $1250 fora one-person household and $2500 for a four-person

household.

**The schedules show the nearest dollar value based on support functions. The numeri-
cal values for the 0-5 and 6-11 age ranges are calculated by multiplying 0.84 and 0.94,
respectively, by the 12-18 year old non-rounded calculated value.

To determine child support at higher income levels:

Age 12-18: Raise income to the power .6386 and multiply the result by 2.6015.
Age 6-11: Determine child support for Age 12-18 and then multiply by 0.94.
Age 0-5: Determine child support for Age 12-18 and then multiply by 0.84.
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FIVE CHILD FAMILIES: CHILD SUPPORT SCHEDULE
Dollars Per Month Per Child
Combined S%gp; errt émlcg;nt Combined Sligps) er: ém&;m Combined S%gp; er: émlc();;nt
Gross Age Group Gross Age Group Gross Age Group
Monthly ~ Age Age Age Monthly  Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
50 4 5 5 11650 144 161 171 |4500 374 419 445
100 9 10 10 |1700 148 166 176 |4600 380 425 452
150 13 15 16 |1750 152 171 181 |4700 386 432 459
200 17 19 21 |1800 157 175 187 |4800 392 439 467
250 22 24 26 |1850 161 180 192 |4900 398 445 473
300 26 29 31 |1900 166 185 197 |5000 404 452 480
350 30 34 36 |1950 170 190 202 |5100 409 458 487
400 35 39 41 |2000 174 195 207 |5200 415 465 494
450 39 44 47 | 2100 183 205 218 | 5300 421 471 501
500 44 49 52 | 2200 192 214 228 | 5400 427 477 508
550 48 54 57 |2300 200 224 239 | 5500 432 484 515
600 52 58 62 |2400 209 234 249 | 5600 438 490 521
650 57 63 67 |2500 218 244 259 |5700 444 496 528
700 61 68 73 |2600 226 253 270 | 5800 449 503 535
750 65 73 78 |2700 235 263 280 |5900 455 509 541
800 70 78 83 |2800 244 273 290 | 6000 460 515 548
850 74 83 88 |2900 253 283 301 |6100 466 521 554
900 78 88 93 |3000 261 292 311 |6200 471 527 561
950 83 93 99 |3100 270 302 321 |6300 477 533 567
1000 87 97 104 |3200 279 312 332 | 6400 482 540 574
1050 91 102 109 |3300 287 322 342 | 6500 488 546 580
1100 96 107 114 | 3400 296 331 353 |6600 493 552 587
1150 100 112 119 | 3500 305 341 363 [6700 498 558 593
1200 105 117 124 |3600 314 351 373 |6800 504 564 600
1250 109 122 130 | 3700 322 361 384 |6900 509 570 606
1300 113 127 135 | 3800 331 370 394 | 7000 514 576 612
1350 118 132 140 | 3900 337 378 402 | 7100 520 581 619
1400 122 136 145 |4000 344 385 409 | 7200 525 587 625
1450 126 141 150 |4100 350 391 416 | 7300 530 593 631
1500 131 146 156 |4200 356 398 424 | 7400 535 599 637
1550 135 151 161 | 4300 362 405 431 | 7500 541 605 643
1600 139 156 166 |4400 368 412 438 | 7600 546 611 650
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FIVE CHILD FAMILIES: CHILD SUPPORT SCHEDULE (Continued)
Dollars Per Month Per Child
Support Amount Support Amount Support Amount

ICombined ($ Per Child)  Combined ($ Per Child) ~ Combined ($ Per Child)
Gross Age Group Gross Age Group Gross Age Group
Monthly  Age Age Age Monthly Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
7700 551 616 656 |10400 684 766 814 |13100 808 904 962
7800 556 622 662 [10500 689 771 820 |13200 812 909 967
7900 561 628 668 [10600 694 776 826 [13300 817 914 972
8000 566 634 674 |10700 698 781 831 |13400 821 919 978
8100 571 639 680 |10800 703 787 837 |13500 826 924 983
8200 576 645 686 [10900 708 792 842 [13600 830 929 988
8300 581 651 692 [11000 712 797 848 [13700 834 934 993
8400 587 656 698 [11100 717 802 854 [13800 839 939 999
8500 592 662 704 [11200 722 808 859 [13900 843 943 1004
8600 597 668 710 [11300 726 813 865 [14000 847 948 1009
8700 602 673 716 [11400 731 818 870 [14100 852 953 1014
8800 606 679 722 [11500 735 823 876 [14200 856 958 1019
8900 611 684 728 [11600 740 828 881 14300 861 963 1024
9000 616 690 734 11700 745 833 887 [14400 865 968 1030
9100 621 695 740 11800 749 838 892 [14500 869 973 1035
9200 626 701 746 [11900 754 844 897 14600 874 977 1040
9300 631 706 751 [12000 758 849 903 [14700 878 982 1045
9400 636 712 757 [12100 763 854 908 14800 882 987 1050
9500 641 717 763 [12200 767 859 914 14900 886 992 1055
9600 646 723 769 [12300 772 864 919 [15000 891 997 1060
9700 651 728 775 [12400 777 869 924 [15100 895 1002 1065
9800 655 733 780 [12500 781 874 930 [15200 899 1006 1071
9900 660 739 786 [12600 786 879 935 [15300 903 1011 1076
10000 665 744 792 12700 790 884 940 [15400 908 1016 1081
10100 670 750 797 |12800 794 889 946 [15500 912 1021 1086
10200 675 755 803 [12900 799 894 951
10300 679 760 809 |13000 803 899 956
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Combined Support Amount ($ Per Child)

Gross Age Group

Monthly Age Age Age
Income 0-5 6-11 12-18
15600 916 1025 1091
15700 920 1030 1096
15800 925 1035 1101
15900 929 1039 1106
16000 933 1044 1111
16100 937 1049 1116
16200 941 1054 1121
16300 946 1058 1126
16400 950 1063 1131
16500 954 1068 1136
16600 958 1072 1141
16700 962 1077 1146
16800 966 1082 1151
16900 971 1086 1156
17000 975 1091 1160
17100 979 1095 1165
17200 983 1100 1170
17300 987 1105 1175
17400 991 1109 1180
17500 995 1114 1185
17600 999 1118 1190
17700 1004 1123 1195
17800 1008 1128 1200
17900 1012 1132 1204
18000 1016 1137 1209

*2023 Federal Poverty Guideline values converted to monthly values and rounded up to
nearest $50 increment are $1250 fora one-person household and $2500 for a four-person
household.

**The schedules show the nearest dollar value based on support functions. The numerical
values for the 0-5 and 6-11 age ranges are calculated by multiplying 0.84 and 0.94,
respectively, by the 12-18 year old non-rounded calculated value.

To determine child support at higher income levels:
Age 12-18: Raise income to the power .6386 and multiply the result by 2.3175.
Age 6-11: Determine child support for Age 12-18 and then multiply by 0.94.
Age 0-5: Determine child support for Age 12-18 and then multiply by 0.84.



DisTrRICT COURTS 149
SIX CHILD FAMILIES: CHILD SUPPORT SCHEDULE
Dollars Per Month Per Child
Support Amount Support Amount Support Amount
Combined ($ Per Child) Combined ($ Per Child) Combined ($ Per Child)
Gross Age Group  Gross Age Group  Gross Age Group
Monthly  Age Age Age Monthly Age Age Age Monthly Age Age Age
Income  0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
50 4 4 5 1650 127 142 151 | 4500 340 381 405
100 8 9 9 |]1700 131 146 155 | 4600 346 387 412
150 12 13 14 | 1750 134 150 160 | 4700 351 393 418
200 15 17 18 |1800 138 155 165 | 4800 356 399 424
250 19 21 23 |1850 142 159 169 | 4900 362 405 431
300 23 26 27 |1900 146 163 174 | 5000 367 411 437
350 27 30 32 |1950 150 168 178 | 5100 372 417 443
400 31 34 37 |2000 154 172 183 | 5200 378 423 450
450 35 39 41 |2100 161 180 192 | 5300 383 428 456
500 38 43 46 |2200 169 189 201 | 5400 388 434 462
550 42 47 50 |2300 177 198 210 | 5500 393 440 468
600 46 52 55 |2400 184 206 219 |5600 398 446 474
650 50 56 59 |2500 192 215 229 | 5700 403 452 480
700 54 60 64 |2600 200 223 238 | 5800 409 457 486
750 58 64 69 |2700 207 232 247 | 5900 414 463 492
800 61 69 73 |2800 215 241 256 | 6000 419 469 498
850 65 73 78 2900 223 249 265 | 6100 424 474 504
900 69 77 82 |3000 230 258 274 | 6200 429 480 510
950 73 82 87 [3100 238 266 283 |6300 434 485 516
1000 77 86 91 |3200 246 275 292 | 6400 439 491 522
1050 81 90 96 |3300 253 284 302 | 6500 444 496 528
1100 84 95 101 | 3400 261 292 311 | 6600 448 502 534
1150 88 99 105 | 3500 269 301 320 | 6700 453 507 540
1200 92 103 110 | 3600 276 309 329 | 6800 458 513 545
1250 96 107 114 |3700 284 318 338 | 6900 463 518 551
1300 100 112 119 | 3800 292 326 347 | 7000 468 524 557
1350 104 116 123 |3900 299 335 356 | 7100 473 529 563
1400 107 120 128 | 4000 307 344 366 | 7200 477 534 568
1450 111 125 133 |4100 315 352 375 | 7300 482 540 574
1500 115 129 137 |4200 322 361 384 | 7400 487 545 580
1550 119 133 142 |4300 329 369 392 | 7500 492 550 585
1600 123 137 146 | 4400 335 375 399 | 7600 496 556 591




150

RuULES ADOPTED BY THE SUPREME COURT

SIX CHILD FAMILIES: CHILD SUPPORT SCHEDULE (Continued)

Dollars Per Month Per Child

Support Amount Support Amount Support Amount
Combined  ($ Per Child)  Combined ($ Per Child)  Combined ($ Per Child)
Gross Age Group Gross Age Group Gross Age Group
Monthly  Age Age Age Monthly Age Age Age Monthly Age Age Age
Income 0-5 6-11 12-18 Income 0-5 6-11 12-18 Income 0-5 6-11 12-18
7700 501 561 597 [10400 622 696 741 |13100 735 822 875
7800 506 566 602 (10500 627 701 746 |13200 739 827 880
7900 510 571 608 [10600 631 706 751 |13300 743 831 885
8000 515 576 61310700 635 711 756 |13400 747 836 889
8100 520 582 619 |10800 639 716 761 |13500 751 840 894
8200 524 587 624 ]|10900 644 720 766 |13600 755 845 899
8300 529 592 630 {11000 648 725 771 |13700 759 849 904
8400 534 597 635 ]11100 652 730 776 |13800 763 854 908
8500 538 602 641 11200 656 735 782 |13900 767 858 913
8600 543 607 646 [11300 661 739 787 |14000 771 863 918
8700 547 612 651 |11400 665 744 792 |14100 775 867 923
8800 552 617 657 [11500 669 749 797 |14200 779 872 927
8900 556 622 662 |11600 673 753 802 |14300 783 876 932
9000 561 628 668 |11700 677 758 806 [14400 787 880 937
9100 565 633 67311800 682 763 811 |14500 791 885 941
9200 570 638 67811900 686 767 816 |14600 795 889 946
9300 574 643 684 (12000 690 772 821 |14700 799 894 951
9400 579 647 689 [12100 694 777 826 |14800 802 898 955
9500 583 652 694 [12200 698 781 831 |14900 806 902 960
9600 587 657 699 [12300 702 786 836 |15000 810 907 965
9700 592 662 705 [12400 706 791 841 |15100 814 911 969
9800 596 667 710 |12500 711 795 846 |15200 818 915 974
9900 601 672 715 ]12600 715 800 851 |15300 822 920 978
10000 605 677 720 |12700 719 804 856 |15400 826 924 983
10100 609 682 725 ]12800 723 809 860 |15500 830 928 988
10200 614 687 731 ]12900 727 813 865
10300 618 692 736 ]13000 731 818 870
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Combined Support Amount ($ Per Child)

Gross Age Group

Monthly Age Age Age

Income 0-5 6-11 12-18
15600 834 933 992
15700 837 937 997
15800 841 941 1001
15900 845 946 1006
16000 849 950 1011
16100 853 954 1015
16200 856 958 1020
16300 860 963 1024
16400 864 967 1029
16500 868 971 1033
16600 872 975 1038
16700 875 980 1042
16800 879 984 1047
16900 883 988 1051
17000 887 992 1056
17100 891 997 1060
17200 894 1001 1065
17300 898 1005 1069
17400 902 1009 1074
17500 905 1013 1078
17600 909 1017 1082
17700 913 1022 1087
17800 917 1026 1091
17900 920 1030 1096
18000 924 1034 1100

*2023 Federal Poverty Guideline values converted to monthly values and rounded up to
nearest $50 increment are $1250 for a one-person household and $2500 for a four-person
household.

**The schedules show the nearest dollar value based on support functions. The numerical
values for the 0-5 and 6-11 age ranges are calculated by multiplying 0.84 and 0.94,
respectively, by the 12-18 year old non-rounded calculated value.

To determine child support at higher income levels:
Age 12-18: Raise income to the power .6386 and multiply the result by 2.1083.
Age 6-11: Determine child support for Age 12-18 and then multiply by 0.94.
Age 0-5: Determine child support for Age 12-18 and then multiply by 0.84.
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APPENDIX 111

Domestic Relations Affidavit

IN THE JUDICIAL DISTRICT
COUNTY, KANSAS

IN THE MATTER OF )
)
)
Party Name )
)
and ) Case No.
)
)
)
Party Name )
DOMESTIC RELATIONS AFFIDAVIT OF
(name)

1. Party Name Residence

Party Name XXX-XX-_
Birth Month/Year  Social Security Number Telephone

2. Party Name Residence

Party Name XXXK-XX-
Birth Month/Year  Social Security Number Telephone

3. Date of Marriage:

4. Number of Marriages:

Party Name Party Name
5. Number of children of the relationship:

6. Names, Social Security Numbers, the month and year of eachchild’s
birth and ages of minor children of the relationship:

Name Social Security Number Birth  Age Custodian
XXX-XX-_ Month /Y ear
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7. Names, Social Security Numbers,and ages of minor children of pre-
vious relationships and facts as to custody and support payments
paid or received, if any.

Social Support  Paid

Name Security No. Age Custodian Payment orRec’d
XXX-XX-_

A A B BH

8. Party Name is employed by (name)
(address)

Party Name is employed by (name)
(address)

with monthly income as follows:

A. Wage Earner Party Name Party Name
Gross Income

Other Income

Subtotal Gross Income
Federal Withholding
(Claiming exemptions)
Federal Income Tax

OASDHI

Kansas Withholding

Subtotal Deductions

Net Income

PwodbPE
@B B P

©H PP PR
©®H B hH P » 8 B P PH

elf-Employed Party Name Party Name
Gross Income from
self-employment $
Other Income $
Subtotal Gross Income $
Reasonable Business Expenses (-) $
(Itemize on attached exhibit)
Self-Employment Tax (-)
Business Net Income
Estimated Tax Payments
(Claim exemptions)

8. Federal Income Tax

9. Kansas Withholding

10. Subtotal Deductions

Ry ©oNoO

powbd

Noo

@ H B @ HBH
&+ B B @ HBH B PO PH
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11. Net Income $ $

(Line B.3. minus Line B.9.)
Pay period:

Party Name Party Name

9. The liquid assets of the parties are:
Joint or Individual

Item Amount (Specify)
A. Checking Accounts (Do not list account numbers):
$
$
B. Savings Accounts (Do not list account numbers):
$
$
C. Cash
Party Name $
Party Name $
D. Other
$
$

10. The monthly expenses of each party are: (Please indicate with an
asterisk all figures which are estimates rather than actual figures
taken from records.)

A Party Name Party Name

Item (Actual or (Actual or
Estimated) Estimated)

Rent $

Food

wn e

Utilities/services:
Trash Service

Newspaper

Telephone

Cell Phone

Cable

Gas

Water

Lights

Other

4, Insurance:
Life

Health

A BH P OO P BH PP B
&+ BH P PO PP PO PP P &+ H
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Car $ $
House/Rental $ $
Other $ $
5. Medical and dental $ $
6. Prescriptions drugs $ $
7. Child care (work-related)$ $
8. Child care (non-work-
related) $ $
9. Clothing $ $
10. School expenses $ $
11. Haircuts and beauty $ $
12. Car repair $ $
13. Gas and oil $ $
14. Personal property tax $ $
Party Name Party Name
Item (Actual or (Actual or
Estimated) Estimated)
15. Miscellaneous (Specify)
$ $
$ $
16. Debt Payments (Specify)
$
$ $
Total $ $

*Show house payments, mortgage payments, etc., in Section 10.B.

B. Monthly payments to banks, loan companies or on credit accounts:
(Indicate actual or estimated monetary amount in each column; use
asterisk for secured.) DO NOT LIST ANY PAYMENTS IN-
CLUDED IN PART 10.A. ABOVE.

Creditor

When Amount of Date of
Incurred  Payment Last

Payment Balance Name

$

Responsibility
Party

Party

Name

P B P BB

Subtotal of Payments
Total

$
$
$
$
$
$

R R
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C. Total Living Expenses

Party Name Party Name
(Actual or (Actual or
Estimated) Estimated)
1. Total funds available to $ $
Both Parties
(from No. 8)
2. Total needed $ $
(from No. 10.A. and B.)
3. Net Balance $ $
4. Projected child support $ $

D. Payments or contributions received, or paid, for support of others.
Specify source and amount.

Source Party Name Party Name
(+-) %
(+/-) $ $
11. How much does the party who provides health care pay for family
coverage?
$ per )

How much does it cost the provider to furnish health insurance only
on the provider?
$ per

FURNISH THE FOLLOWING INFORMATION IF APPLICABLE.
12. Income and financial resources of children.

Income/Resources Amount
$
$
13. Child support adjustments requested.
O parenting time adjustment 0O agreement past majority
O income tax consideration o long distance parenting time
o special needs o overall financial conditions
o other:

14. All other personal property including retirement benefits (including
but not limited to qualified plans such as profit-sharing, pension,
IRA, 401(k), or other savings-type employee benefits, nonqualified
plans, and deferred income plans), and ownership thereof (joint or
individual), including policies of insurance, identified as to nature
or description, ownership (joint or individual), and actual or esti-
mated value.
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Joint or Individual Amount (Specify)

BB BH

THE FOLLOWING NEED NOT BE FURNISHED IN POST JUDG-
MENT PROCEDURES.

15.

16.

17.

List real property identified as to description, ownership (joint or
individual) and actual or estimated value.

Property Description Ownership Actual/Estimated Value

Identify the property, if any, acquired by each of the parties prior to
marriage or acquired during marriage by a will or inheritance.

Source of Actual/
Property Description Ownership Ownership Estimated Value

List debt obligations, including maintenance, not listed in Section
10.A. or 10.B. above, identified as to name or names of payor or
payors and payees, balance due and rate at which payable; and, if
secured, identify the encumbered property.

Debt Balance Payment  Encumbered

Obligation ~ Payor Payee Due Rate Property

18. List health insurance coverage and theright, pursuant to ERISA 88

601-608,29U.5.C.881161-1168(1986), to continued coverage by
the spouse who is not a member of the covered employee group.

Health Insurance COBRA Continuation
Yes No Unknown
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I declare under penalty of perjury under the laws of the State of Kansas
that the foregoing is true, correct and complete.

Executedon the day of , 20

Name (Print):
Signature
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APPENDIX IV

In the District Court of County, Kansas

VS.
Case No.

CHILD SUPPORT DOMESTIC RELATIONS AFFIDAVIT

(To be used for Paternity Actions, Child Support Actions, and

Post-Judgment Motions to Establish or Modify Child Support)
Name:

This case involves these dependents:

Child 1: Year of Birth:
Child 2: Year of Birth:
Child 3: Year of Birth:
Child 4: Year of Birth:
Child 5: Year of Birth:
Child 6: Year of Birth:

Please provide the following information about yourself:
Home #: Cell #: Other phone #:
Email:

Current Mailing address:

A. How many children live in your household currently?

B. Howmany childrendoyou havethatare notpartofthiscourtorder?

C. What children reside with you in your home? 0 none

Child 1: Year of Birth: Relationship:
Child 2: Year of Birth: Relationship:
Child 3: YearofBirth: _ Relationship:
Child 4: Year of Birth: Relationship:
Child 5: Year of Birth: Relationship:

Child 6: Year of Birth: Relationship:
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D. For which children do you pay child support?
oNone 0CourtOrder o Verbal Agreement

Child1: Year of Birth: State of order:
Child 2: Year of Birth: State of order:
Child 3: Year of Birth: State of order:

E. Do you have any parenting agreements for these children?
oNone o CourtOrder o Verbal Agreement:

F.  Who claims the child(ren) for tax purposes?
m claims every year o Alternate
O other arrangement o Unknown o No one

EDUCATION & TRAINING

Check all levels of education you have completed:

o G.E.D. o High School Diploma

O Associate’s Degree o Bachelor’s Degree

o Graduate Degree/Professional License/Trade/Certification:

YOUR CURRENT WORK & OTHER INCOME

I am currently: o Notworking o Employed through an employer
o have more than one job o Self-Employed
O A stay-at-homeparent o Other:

Employer Name: Employer Address:

Employer Phone: ___ Employer Fax:

Type of Work: Positionor Title:

o [ am paid hourly; the amount is $ per hour. | usually work
hours each week.

olampaidasalary;theamountis§__ every oweek otwo weeks

omonth 0 year.

Please list information about any other jobs you currently have and/or
information about previous jobs:

Type of job/position: Wage/Salary: $ _
Type of job/position: Wage/Salary: $ _
o | amin the military andreceive $ BAH and $ BAS.
o | pay$ for work-relatedexpensessuchas uniondues or uniform.

Explain:
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oI have $ additional income (bonuses, commissions, side busi-
ness, odd jobs, investments, etc.).

Explain:

I receive § o0 Unemployment Compensationo Worker’s Com-

pensation o Social Security Disability Insurance (SSDI) o Supple-
mental Security Income (SSI) o VA Disability o Other Disability
0 Other:

o Ireceive$
this case.

_each month Social Security benefits for a child on

OTHER PARENT'S CURRENT WORK & OTHER

INCOME

The other parent currently: o Is not working o Is employed
through an employer o Has more than one job o Self-Employed
O A stay-at-home parent o Other:

Employer Name: Employer Address:

Employer Phone: __ Employer Fax:

Type of Work: Position or Title:

o The other parent is paid hourly; the amountis $  per hour. The
other parent usually works hours each week.

0 The other parentis paid asalary; the amountis $ every 0 week

otwo weeks O month 0O year.

Please listinformation aboutany other jobs the other parent currently has
and/or information about previous jobs:

Type of job/position: Wage/Salary: $ _
Type of job/position: Wage/Salary: $ _
o The otherparentpays$ forwork-related expenses such as un-
ion dues or uniform.

Explain:

o The other parenthas $ income from other sources (side busi-
ness, odd jobs, investments, etc.).

Explain:

The other parent receives $ _ o0 Unemployment Compensation
o Worker’s Compensation o Social Security Disability Insur-

ance (SSDI) o Supplemental Security Income (SSI) o0 VA Dis-
ability o Other Disability o Other:
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o The other parent receives $
fits for a child on this case.

each month Social Security bene-

Haveyouhadajobinthepast? oYes oNo

If yes, when did you become unemployed?Month: Year:

If yes, why did you become unemployed? oI was laid off. oI was
terminated. oIquit.

Are you looking for work? o Yes o0 No andIdo notplan to.
o Not currently, but I plan to in the future.

Please list information about your last 2 jobs (if applicable):
Type of job/position: Wage/Salary: $
Type of job/position: Wage/Salary: $

Do you have trouble gaining/keeping employmentor are not looking for
work? Explain:

Do you pay forchild care forthe child(ren) on this case? o Yes o No

Forwhichchild(ren)?
Does DCF pay any portion of the child care? o Yes o No  If yes,
how much? $

Do you pay childcare o everymonth ©summeronly 0 after school
only 0O other:

How much do youpay for childcare? § oeachweek oevery
two weeks o monthly
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Remember: Attach receipts, a bill, a letter froma provider on business
letterhead, or a notarized letter from a provider.
Who pays for the child(ren)’s health insurance?

o I carry the children’s health insurance. o My current spouse carries
the children’shealth insurance. O The other party on this case carries
the children’sinsurance. 0 Medicaid 0 Someone else carries the
children’s health insurance. o The children have no insurance.

If you -or- your current spouse carry private health insurance for
the children, we need your current plan info:

Insurance company name:

Insurance company address:

Whattype of planisit? o Employee only (Single)$
o Employee + children $ o Family $
o Other:

Plan effective date: Policy #:
Group #:

List all dependentscovered on the plan: 1)
2) 3) 4)
5)

I am requesting that my child supportworksheet include the following
adjustments:

O parenting time adjustment O agreement past majority

O income tax consideration o long distance parenting time
O special needs o overall financial conditions
o other:

I declare under penalty of perjury under the laws of the State of Kansas
that the foregoing is true, correct and complete.

Signature: Date:
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APPENDIX V

Equal Parenting Time (EPT) Worksheet

(The Equal Parenting Time Worksheet shall be filed with the Child
Support Worksheet. References like “Line F.3” correspond to lines
shown on the Child Support Worksheet (CSW). References to “line 9”

are to the lines on this worksheet.)

Step
#

Line
#

Instruction

Amount

Step
1

1

Enter the higher amount of the adjusted
subtotal from Line F.3

Enter the lower amount of the adjusted
subtotal from Line F.3

Subtract line 2 from line 1 and enter the re-
sult here

Multiply line 3 by 50% (.5) and enter the
result here

Step

Enter the total from Line D.1 (Child Sup-
port Income)

Enter the total from Line D.3 (Gross Child
Support Obligation)

If the parents have a written agreement to
each provide clothing for the children in
their own home, go to line 8. If not, go to
line 9.

Step

If the amount on line 5 is:

A. equal to or less than $4,690, en-
ter 7% (.07).

B. greater than $4,690 but less than
$8,125, enter 10.5% (.105).

C. equal to or greater than $8,125
enter 15% (.15) and go to line
10.

%

Step
2.b

If the amount on line 5 is:

A. equal to or less than $4,690, en-
ter 11% (.11).

B. greater than $4,690 but less than
$8,125, enter 14% (.14).

C. equal to or greater than $8,125
enter 18% (.18) and go to line
10.

%

10

Multiply line 6 by the percentage on line 8
or line 9 and enter the result here.
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Step

11

If the parent designated by the court to pay
all of the child(ren)’s direct expenses is:

A. [ the parent with the lower ad-
justed subtotal from Line F.3 of
the child support worksheet, go
to line 12.

B. [ the parentwith the higher ad-
justed subtotal on Line F.3 of the
child support worksheet, go to
line 14.

Step
3.a

12

Add line 4 and line 10.

13

Enter the amount on line 12 onto Line F.4
of the child support worksheet for the par-
ent with the higher adjusted subtotal on
Line F.3. Calculate the enforcement fee (if
any) on Line F.5. The result on Line F.6 is
the amount the parent with the higher ad-
justed subtotal on Line F.3 will pay to the
parent with the lower adjusted subtotal on
Line F.3.

Step
3.b

14

Subtract line 10 from line 4.

15

Enter this amounton line 14 onto Line F.4
of the child support worksheet for the par-
ent with the higher adjusted subtotal on
Line F.3. Calculate the enforcement fee (if
any) on Line F.5. The result on Line F.6 is
the amount the parent with the higher ad-
justed subtotal on Line F.3 will pay to the
parent with the lower adjusted subtotal on
Line F.3. If the amount is less than zero,
the court shall consider the overall finan-
cial circumstances of the parties to deter-
mine whether an adjustment should be
made.




APPENDIX VI

IN THE __JUDICIAL DISTRICT
DISTRICT COURT, COUNTY, KANSAS

(] IN THE MATTER OF THE MARRIAGE

OF
(] IN THE MATTER OF THE PARENTAGE
OF
Petitioner,
and Case No.
Respondent.

AGREED SHARED EXPENSE PLAN

Petitioner and Respondent, having entered into a shared residential
custody arrangement, make the following agreed plan for sharing of the
reasonable direct expenses of the minor child(ren) pursuant to Section
111.B.7.a.(1)(b) of the Kansas Child Support Guidelines. This plan must
be filed with a child support worksheetand an order approving the child

support worksheet and shared expense plan.

1. The parties understand that costs for work related child
care and health insurance are already included in the child
supportworksheet. The parties also agree they shall share the
following direct expenses of the minor child(ren) equally as set
forth in this plan, which shall be in addition to the monetary
child supportas required by the shared residency arrangement

(check all that apply):
1 Allitems listed below
-OR -

each home)

dances, prom, graduation)
School uniforms
School supplies

(I I A I

book/activity fees tuition)

(166)

Regular clothing (if parties are not maintaining clothing in

Special event clothing (including but not limited to formal

School fees (including but not limited to enrollment,
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Miscellaneous school related expenses (including but not
limited to school pictures, yearbook, field trips)
Extracurricular activity fees, equipment, apparel, and uni-
form costs

Sports activity fees, equipment, apparel, and uniform costs
Extracurricular activity travel costs of the child
Haircuts

Cell phones

Summer related activities suchas summer camps or sum-
mer school not included in the child support worksheet
Other (specify)

In the event of school lunches, the parties shall share the cost
by:

] shall pay the costand the
shall reimburse the paying party for their respective 50%
share by the end of the following month

Iy

O

or

[ ] The parties shall each prepay one half of cost of school
lunches on a weekly monthly basis.

The partiesagree that it is in the best interest of the child(ren)
to be involved in reasonable extracurricular activities with the
consent of both parties, which consent shall not be unreasona-
bly withheld.

The partiesagree that they must consult with each other about
the reasonabledirect expenses of the minor child(ren) for which
they seek reimbursement before the expense is incurred.

The parties agree that in sharing the direct expenses of the mi-
nor child(ren) they may do so by having one parent advance the
entire cost and being reimbursed for one half by the other or by
splitting the cost equally at the time it is incurred.

In the event that one of the parties seeks reimbursement of the
direct expense they have advanced, the paying party shall pro-
vide the reimbursing party with a copy of the receipt for the
expense within thirty (30) days of incurringthe expense andthe
reimbursing party shall have thirty days after the receipt is sent
in which to reimburse the paying party for their respective one
half of the cost.
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7. Thepartiesagreethat failure to pay the party’s 50% share of the
direct expenses may result in modification of child support or
other sanctions.

8. The parties agree to use an alternative dispute resolution pro-
cess forany disagreements the parents may have concerningthe
children’s expenses.

Petitioner Date

Respondent Date



GENERAL AND ADMINISTRATIVE
PREFATORY RULE

(a) Statutory References. In these rules, a reference to a statute or ad-
ministrative regulation includes any subsequent amendment to the
statute or regulation.

(b) Judicial Council Forms.

(1) Location. Judicial council forms referenced in these rules may
be foundatthe judicial council’s website: https:/Mww.kansas
judicialcouncil.org.

(2) Amendments. Except as otherwise provided, judicial council
forms referenced in these rules may be amended as follows:
(A) Supreme Court approval is required for:

(i) anewform;or
(it) deletion or amendment of an existing form.

(B) The Judicial Council may add, modify, or delete material
appended to a form, including Authority, Notes on Use,
and Comments.

(c) Applicability. Unless otherwise indicated, the rules numbered 105
through 192 apply to both civil and criminal cases and govern pro-
cedure in Kansas state district courts.

[History: Restyled and amended effective July 1, 2012; Am. effective

April 24, 2013; Am. effective August 28, 2017.]

Rule 101
TERMS OF COURT

[History: Repealed effective September 8, 2006.]

Rule 102
TERMS OF COURT—HOLIDAYS

[History: Repealed effective September 8, 2006.]
Rule 103

REQUIRED DAYS OF COURT

[History: Repealed effective September 8, 2006.]
Rule 104

CONTINUITY OF OPERATIONS PLAN

(a) Purpose. This rule sets forth a district court’s responsibility to de-
velop and maintain an all-hazards continuity of operations plan.

(169)
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(b) Definitions.

1)

)

®)

“Continuity incident” means injury, illness, or death; damage
to equipment, infrastructure, services, or property; and func-
tional degradation to social, economic, or environmental as-
pects due to an environmental or a human-caused hazard.
“Continuity of operations (COOP)” means an effort to ensure
a court can continue to perform its essential functions in the
event of a continuity incident.

“Hazard” means an accident; natural disaster; space weather;
domestic or foreign-sponsored terrorist attack; act of war;
weapon of mass destruction; technological, chemical, biologi-
cal, radiological, nuclear, or explosive event; and any other cir-
cumstance that might disrupt continuity of operations.

(c) Requirement. A court must develop and maintaina COOP plan for
each facility where judicial branch personnel work.

(d) Elements. A court must address the following elements in each
COOP plan.

1)

()

®)

Essential Functions. Essential functions are critical activities
that a court must continue to perform after a disruption of nor-
mal activities caused by a continuity incident. A court’s essen-
tial functions directly relate to accomplishing its mission as set
forthinthe United States Constitution, the Kansas Constitution,
a statute, arule, or another source. The following activities are
examples of essential functions: issuing a writ of habeas corpus
or mandamus, holding a juvenile detention hearing, and issuing
a restraining order or search warrant.

Essential Supporting Activities. A court’s essential support-
ingactivities (ESA) support performance of essential functions
but do not reach the threshold of essential functions. ESA are
important facilitating activities that most courts perform; how-
ever, a court’s performance of ESA alone does not directly ac-
complishits mission. The following activities are examples of
ESA: security, human resources management, and information
technology management.

Delegationof Authority Planning. A court’s delegation of au-
thority planning provides legal authorization foran individual
to act on behalf of a key official for a specified purpose and to
carry out specific duties. A delegation of authority will specify
a particular functionthat the individual is authorized to perform
and include any restriction of thatauthority. Adelegation of au-
thority should have sufficient breadth to ensure the court can
perform its essential functions. The following are examples of
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(4)

(%)

(6)

()

(8)

)

duties that a court might delegate: purchasing, leave authoriza-
tion, and execution of contractual agreements.

Succession Planning. A court’s succession planning identifies
a successor who will ensure there is no lapse in essential deci-
sion-making authority in the event an incumbent is unable or
unavailable to fulfill essential duties. A court’s order of succes-
sion should include accompanying authorities. An example of
successionplanningis replacinga member ofthedistrict court’s
leadership team, such as the chief judge, court administrator,
chief clerk, or chief court services officer.

Alternate Facility. An alternate facility is a location other than
the primary facility that a court will use to carry out essential
functionsand ESAin acontinuity incident. An alternate facility
refers not only to a physical location but also to teleworking,
telecommuting, mobile-office concepts, and other nontradi-
tional options.

Continuity or Interoperable Communications Planning. A
court’s continuity or interoperable communications planning
provides the court the capability to perform essential functions
and ESA in conjunction with other organizations in a continuity
incident. A court might include specialized equipment or sys-
tems such as phones, radios, or mass notification systems in its
continuity or interoperable communications planning.
Vital Records and Databases Management Planning. A
court’s vital records and databases management planning iden-
tifiesdocuments, references, records, information systems, data
management software, and equipment needed to support essen-
tial functions and ESA duringa continuity incident. A court’s
planningshouldaddress theavailability of all forms of vital rec-
ords and databases.

Human Capital Planning. A court’s human capital planning
identifies the essential staff, COOP team members, and other
special categories of employees who are assigned response du-
ties during a continuity incident and COOP activation.
Test, Training, and Exercise Program. A court’s test, train-
ing, and exercise program describes measuresto ensure that the
court’s COOP plan can support the continued execution of its
essential functions throughout the duration of a continuity inci-
dent.

(10)Devolution Planning. A court’s devolution planning describes

the court’s ability to transfer statutory authority and responsi-
bility for essential functions fromits primary operating staff and
facilitiesto other courtor organizationemployees and facilities.
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(11)Reconstitution Planning. A court’s reconstitution planning
describes the process by which survivingor replacement per-
sonnel resume normal court operations from the original or re-
placement primary operating facility.

(12)Pandemic Planning. A court’s planning must ensure the court
can continue to perform its essential functions in the event of a
pandemic.

(e) COOP Manager. A chief judge must appoint a judicial district
COOP manager and submit that person’s name to the Office of Ju-
dicial Administration (OJA) by November 1, 2021.

(1) Responsibility. A judicial district COOP manager will be re-
sponsible for coordinating COOP planning for each facility
where court personnel work.

(2) Training. OJA will provide or facilitate initial and ongoing
COORP training. A judicial district COOP manager must attend
COOP training as directed by OJA.

(f) Submittal; Timing.

(1) Initial Plan. A courtmustsubmitallinitial COOPplansto OJA
no later than December 1, 2024.

(2) Annual Update. A court must annually review and submit up-
dated COOP plans to OJA no later than December 1 of each
year beginning in 2024.

(9) Review and Approval.

(1) Initial Plan. OJA will review initial COOP plans for required
elements and completeness by February 1, 2024.

(2) Annual Update. OJA will review updated COOP plans annu-
ally by February 1.

(3) Notice.Oncereviewed, OJAwill provide each courtanotice of
approval status.

(h) COOP Planning Resources. COOP planning systems, tem-
plates, and other resources are available from OJA at
https://www.kscourts.org.

[History: New rule adopted effective October 25, 2021; Am. effective

November 16, 2022.]

Rule 105

LOCAL RULES

(a) Local Rules Permitted. After consultation with the district magis-
trate judges, the district judgesof ajudicial district, by majority vote,
may adopt rules that are:

(1) clear and concise;
(2) necessary for the judicial district’s administration;
(3) consistent with applicable statutes; and
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(4) consistentwith—but not duplicative of—Supreme Court Rules.

(b) Publicationand Accessibility of Local Rules. Local rules adopted
under K.S.A. 20-342 must be:

(1) made accessible to the public; and
(2) posted on the Judicial Branch website.

(c) Effective Date of Local Rules. Local rules are effective upon filing
with the clerk of the appellate courts and posting on the Judicial
Branch website.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1, 2012.]

Rule 106
COURT RECORDS

(a) CourtFilesand Records. Except as otherwise provided in subsec-
tion (b), court files and records mustremain in the court’s physical
possession and control.

(b) Authorized Check Out. An attorney or abstracter may check out a
court file or record—subject to immediate returnon request of the
clerk of the district court—on the following conditions:

(1) the attorney or abstracter must sign a receipt;

(2) the file or record must not be taken outside the county unless
authorized by the clerk or a court order; and

(3) the file or record must be returned in its original condition.

(c) Court Services Officer Files. All court services officer files—
including case notes—are confidential and are not subject to sub-
poena or other process. Unless otherwise ordered by the court, the
records may be disclosed only to the court, a court employee as-
signed to the case, or a person legally entitled to receive the disclo-
sure. Orders to produce drug and alcohol abuse patient records must
comply with 42 C.F.R. Part 2.

(d) Marriage Licensing Documents. Except for marriage records
identified in subsection (d)(3) and K.S.A. 65-2422d(h), marriage
licensing documents in the custody of a district court are confidential
and are not subject to disclosure under the Kansas Open Records
Act, K.S.A. 45-215 et seq.

(1) Marriage licensing document defined. A marriage licensing
document refers to the following:
(A) the confidential cover sheet for the uniform marriage li-
cense application prescribed by the judicial administrator;
(B) the uniform marriage license application prescribed by
the judicial administrator;
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)

@)

(4)

(C) a document containing the personal and statistical infor-
mation the Kansas Department of Health and Environment
requires on forms issued under K.S.A. 23-2509; and

(D) the license forindividualsto enter a marriage under K.S.A.
23-2505.

When disclosure permitted. Unless otherwise ordered by the
court, marriage licensing documents may be disclosed only to
the court, a court employee assigned to the case, the Kansas
Department of Health and Environment, or a person to whom
the marriage license was issued. A person making a request for
his or her own marriage licensing documents must display gov-
ernment-issued photoidentification, whichis sufficient proof of
identity for purposes of this subsection.
Limited marriage license record. District courts must make
publicly available a limited marriage license record which con-
tains only the uniform marriage license application prescribed
by the judicial administrator. The uniform marriage license
application must not include the following personal infor-
mation:

(A) an applicant’s Social Security number;

(B) an applicant’s date or city of birth;

(C) an applicant’s mother’s maiden name; or

(D) any information expressly designated as confidential on
forms promulgated by the Kansas Department of Health
and Environment under K.S.A. 23-2509.

Existing marriage licensing documents. Marriage licensing
documents created before October1, 2015, may be closed in
whole or in partby redaction at the discretion of the chief judge
of a judicial district or in accordance with an applicable excep-
tion to the Kansas Open Records Act. An applicant whose
marriage licensing documents remain open may petition the
court forclosure of the documents, and any judge of the district
court may rule on the petition for closure.

[History: Am. effective September 8,2006; Am. (b) effective August
28,2008; Restyled rule and amended effective July 1,2012; Am. effec-
tive October 1, 2015.]
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Rule 106A

ACCESSIBILITY OF CHILD IN NEED OF CARE COURT

RECORD

(a) Applicability. This section applies to all district court cases filed
under the Revised Kansas Code for Care of Children, K.S.A. 38-
2201 et seq.

(b) Definitions.

1)

)

@)

“Court record” means all contents of a court case file, re-
gardless of physical form, characteristic, or means of transmis-
sion, made or received by a district court, including documents
and filings; transcripts filed with the clerk; exhibits made part
of the court record; and electronic recordings, such as vide-
otapes, tape recordings, or stenographic tapes of other proceed-
ings filed with the clerk.

“Events index” means items listed in a chronological index
of filings, actions, and eventsin a specific case, which may be
identifying information of the parties and counsel; a brief de-
scription or summary of the filings, actions, and events; and
other case information. The events index, also referred to as the
register of actions, is created and maintained by the judicial
branch only for administrative purposes and is not part of the
court record.

“Nonpublic court record” means any court record desig-
nated by statute, caselaw, Supreme Court rule, or court order
as not accessible to the public.

(c) Accessibility.

(1)

)

@)

K.S.A. 38-2209 classifiescertaindocuments andfilings ina case
filed under the Revised Kansas Code for Care of Children as
constituting the official file or the social file. K.S.A. 38-2211
identifies personsand entities having accessto the official and
social files.

The court record in a case filed under the Revised Kansas Code
for Care of Children must be designated as a nonpublic court
record.

The events index of a case filed under the Revised Kansas
Code for Care of Children must notbe accessible by the public.
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(4) When state or federal law requires disclosure of information in

a case filed under the Revised Kansas Code for Care of Chil-
dren, the informationdesignated by the state or federal law must
be disclosed in strict compliance with the law’s requirements.

[History: New rule effective December 9, 2020.]

Rule 106B

PUBLIC ACCESS TO DISTRICT COURT ELECTRONIC

CASE RECORDS

(a) Definitions. In this rule:

1)

)

©)

(4)

(®)

(6)

()

(8)

9)

“Bulk distribution” means the distribution of all or a signifi-
cant subset of the information in court case records in elec-
tronic form, as is, and without modification or compilation.
“Case-by-case access” means that each electronic case record
is available only individually and thatwhen a search for anin-
dividual electronic case record returns multiple results, each
result may be viewed only individually.

“Compiled information” means information that is derived
from the selection, aggregation, or reformulation of all or a
subset of the information from more than one individual court
case record in electronic form.

“Court case record” means filings or other activity relating to
a particular case. The term does not include e-mail, corre-
spondence, notes, or similar papers not filed in a court case.
“Electronic access” means access to court case records availa-
ble to the public througha public terminalat a courthouse or
remotely, unless otherwise specified in these rules.
“Electronic case record” means a digital court case record, re-
gardless of the mannerinwhich ithas been converted to digital
form. The term does not include a case record that is main-
tained only on microfiche, paper, or any other mediumthatcan
be read without the use of an electronic device.

“Judicial administrator” means the officer responsible to the
Kansas Supreme Court for implementing the Court’s policies
governing the operation and administration of the district and
appellate courts under the chief justice’s supervision.
“Public access” means the process by which a person may in-
spect the informationin a court case recordthat is not closed
by law or judicial order.

“Recordscustodian” meansthe personresponsible for the safe-
keeping of records held by a court.
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(10)

(11)

(12)

“Records officer” means the person responsible for safeguard-
ing the access under the Kansas Open Records Act (K.S.A. 45-
215 et seq. [KORA]), Kansas Supreme Court Rules and Ad-
ministrative Orders, and relevantstate and federal law to rec-
ords held by a court.

“Register of action” means basic informationabout an individ-
ual courtcase provided by the court, consisting of dates of case
activityandabrief description of the case activity. Information
provided by a register of action does not include all infor-
mation pertinentto the case and does not include information
that is not public.

“Remote access” means the process by which a person may
inspect information in an electronic case record through an
electronic means at a location other than the courthouse.

(b) Scope.

1)

)

®)

(4)

This rule governs public access to and confidentiality of elec-
tronic case records in district courts. Except as otherwise pro-
vided by thisrule,accessto electronic court records is governed
by the KORA, Kansas Supreme Court Rules and Administra-
tive Orders, and relevant state and federal law.

Non-case records or case records not available in electronic
form—which are open records under the KORA, Supreme
Courtrule or order, or other state or federal law—uwill be made
availablein a format determined by the appropriate records of-
ficer.

Information in district court electronic case records available
for public accessin electronic format will be available at each
respective courthouse through the use of a public access termi-
nal. Only information from the county in which the courthouse
is located will be available. County information may be availa-
ble through the Internet at the discretion of the chief judge and
the judicial administrator.

This rule applies only to electronic case records as defined in
this rule and does not authorize or prohibit access to infor-
mation gathered, maintained, or stored by a non-judicial branch
governmental agency or other entity.

(c) Persons Who Have Access.

(1)
()

All persons have the access to electronic case records provided
in this rule.

Judges, court employees, and others as determined by the Su-
preme Court may be granted greater access to electronic case
records than the access provided in this rule.
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®3)

This rule does not give any persona right of access to any rec-
ord to which the person is not otherwise entitled.

(d) Access Provisions and Restrictions.

1)

)

®3)

(4)

(®)

Public accessto electronic case records or information con-
tained in electronic case records must be available on a case-
by-case basis only and may be conditioned on the user’s agree-
ment to accessthe records only as instructed by the court and
the user’s consent to monitoring of the user’s access to elec-
tronic court records.

A copy of a court record available electronically through a pub-
lic access method does not constitute the official record of the
court.

Due to privacy concermns,some otherwise public information, as
determined by the Supreme Court, may not be available through
electronic access. Information generally not available electron-
ically includes—butis not limited to—social security numbers,
dates of birth, and street addresses. Except for electronically
filed documents, to which adequate public access will be pro-
vided as determined by the records custodian, only information
contained in the court’s registers of action will be available
electronically. A district court may seek authority to provide
other information by making a written request to the judicial
administrator, who will make a recommendation on the request
and forward it to the Supreme Court.

Electronic case records will be available for public access in the
courthouse during regular business hours. Access may be dis-
rupted due to unexpected technical failures or normal system
maintenance.

This rule applies to all electronic case records in the district
courts; clerks and courts need not redact or restrict information
that was otherwise publicin court case records created before
the effective date of this rule.

(e) Compiled Information and Bulk Distribution. Compiled infor-
mation and bulk distribution will not be available.

(f) Correctionof Electronic Case Records. Clerical mistakesin elec-
tronic case records may be corrected under K.S.A. 60-260.
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(9)

(h)

Contracts with Vendors Providing Information Technology
Services Regarding Public Access Statewide to Electronic Case
Records.

(1) For purposes of this subsection, the term “vendor” includes a
state, county, or local governmental entity that provides infor-
mation technology services to a court.

(2) Subject to the Supreme Court’s approval, the judicial adminis-
trator has authority to contract with a vendor to provide access
statewide to electronic case records under this rule. The Su-
preme Courtretainsownershipofall electronic case records and
retains theauthority to approve or disapproveany other contract
by any other records custodian.

(3) A contractwith a vendorto provide information technology
support to gather, store, or make accessible electronic case rec-
ords or information in electronic case records must require the
vendor to comply with this rule.

(4) A contract with a vendor to provide access to statewide elec-
tronic case records must require the vendor to assist the Su-
preme Court in its role of educating litigants and the public
about this rule. The vendor will be responsible for training its
employees and subcontractors to comply with this rule.

(5) A contractunder paragraph (2) or (3) must require the vendor
to acknowledge that:

(A) the Supreme Court ownsthe electronic case records; and

(B) handlingofandaccesstotherecordsare subjecttothe pro-
visions of this rule and the Supreme Court’s direction and
order.

(6) The requirements inthis subsectionare in addition to those oth-
erwise imposed by law.

Immunity for Disclosure of Information. The judicial branch and

its employees may not be held liable for monetary damages related

to unintentional or unknowing disclosure of confidential or errone-
ous information.

[History: New rule effective June 1,2005; Am. (e) effective June 21,
2007; Restyled rule effective July 1, 2012; Am. (e) effective July 1,
2016; Rule 196 renumbered without amendment to Rule 106B effective
January 19, 2021.]
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Rule 107
DUTIES AND POWERS OF CHIEF JUDGE

(a) Appointmentand Term; Recommendation. A chiefjudge ofaju-
dicial district is appointed as follows:

(1) Appointment. The Supreme Courtwillappointachiefjudgein
each judicial district.

(2) Term. A chief judge is appointed for a 2-year term that begins
January 1 in an even-numbered year. An interim appointment
is for the remainder of the 2-year term.

(3) Reappointment. On or before November 30 in an odd-num-
bered year, an incumbent chief judge must notify the Supreme
Court whether the judge wishes to be reappointed.

(4) Recommendation. A judge of the district court may recom-
mend to the departmental justice the appointment of a chief
judge forthe judge’sdistrict. The Supreme Courtmust keep any
recommendations confidential.

(b) Chief Judge’s Duties and Powers. The chief judge’s duties and
administrative powers include:

(1) Clericaland Administrative Functions. The chiefjudgeisre-
sponsible for and has supervisory authority over the court’s
clerical and administrative functions.

(2) Personnel Matters.

(A) General Responsibility. The chief judge isresponsible for
and has supervisory authority over recruitment, removal,
compensation, and training of the court’s nonjudicial em-
ployees.

(B) Appointment of Clerk and Chief Clerk. The chief judge
must appointa clerk of the district court for each county in
the judicial districtand appoint one clerk of the district
court to be chief clerk of the district, except that a chief
clerk is not requiredto be designated in a judicial district
which is authorized to have a court administrator. On ap-
pointment:

(i) acopy of each appointment order must be sent to the
judicial administrator; and

(i) theclerk or chief clerk appointed under this subpara-
graph must subscribe to an oath or affirmation under
K.S.A. 54-106.

(C) Appointment of Local Language Access Coordinator.
The chief judge must appoint a local language access coor-
dinator for the judicial district and give notice of the ap-
pointment to the office of judicial administration.
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®3)

(4)

(®)

(6)

District Court Case Assignment. Under the Supreme Court’s
supervision, the chief judge is responsible for case assignment.
The following guidelines apply:

(A) Totheextentreasonably possible, the chief judge must dis-
tribute the district’s judicial work equally.

(B) The chief judge should reassign cases when necessary.

(C) The chief judge is responsible for assigning cases to the
court’s special divisions, if any.

Judge Assignment.

(A) Subject to approval by a majority of the other judges, the
chief judge must:

(i) assign judges to the court’s special divisions, if any;
and

(ii) preparean orderly vacation planthatis consistent with
statewide guidelines.

(B) Subject to the departmental justice’s approval, the chief
judge may appoint another judge of the district to act pro
tem. in the chief judge’s absence.

(C) A judge must accept an assigned case unless the judge is
disqualified or the interests of justice require the judge’s
recusal.

Information Compilation. The chief judge is responsible for

developing and coordinating statistical and management infor-

mation.

Fiscal Matters. The chief judge must supervise the court’s fis-

cal affairs.

(A) Designation of Fiscal Officer. The chief judge must des-
ignate afiscal officer foreach county inthe judicial district
to assist in managing the court’s budget. The chief judge
may designate a clerk of the districtcourtor court admin-
istratoras fiscal officer. In multicounty districts, the same
person may serve as fiscal officer for one or more counties.

(B) Fiscal Officer’s Duties. The fiscal officer in each county
must:

(1) underthe chief judge’s supervision, initiate expendi-
tures fromthe court’sbudget and process expenditures
for the operation of all court offices within the county;

(i) maintain accounts on all budgetary matters; and

(iii) regularly report to the chief judge on the status of the
court’s budget.

(C) Preparation of County Operating Budget; Copies. In
preparing and submitting a district court county operating
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budget, the chief judge—or a fiscal officer under the chief

judge’s supervision—must:

(i) use forms prescribed by the judicial administrator;

(i) follow in detail the district court county operating
budget guidelines distributed by the office of judicial
administration;

(iii) forward to the judicial administrator a copy of the
budget at the time the budget is submitted to the board
of county commissioners; and

(iv) nolaterthan August 25, forwardto the judicial admin-
istratorasecond copyof the budget, signed by the pre-
siding officer of the county commission indicating ap-
proval of the budget as submitted or as amended.

(7) Committees. The chief judge may appoint standingand special
committees necessary to perform the court’s duties.

(8) District Judicial Meetings. At least once each month in a sin-
gle-county district and at least once every 3 months in a multi-
county district, the chief judge must call a meeting of all judges
of the district court to review the district’s dockets and to dis-
cuss other business affecting the court’s efficient operation.

(9) Liaisonand Public Relations. The chief judge represents the
court in business, administrative, and public relations matters.
When appropriate, the chief judge should meet with—or desig-
nate other judges to meet with—bench, bar, and news media
committees to review problems and promote understanding.

(10)Improvement in the Court’s Functioning. The chief judge
must evaluate the court’s effectiveness in administering justice
and recommend changes.

[History: Am. effective September 8, 2006; Am. (a) effective May 6,
2009; Restyled rule and amended effective July 1, 2012; Am. effective
July 1,2016.]

Rule 108
REPRODUCTION AND DISPOSITION OF COURT RECORDS

(a) Generally. This rule governs the retention, reproduction, disposi-
tion, and destruction of court records. The following general rules
apply:

(1) “CourtRecords”Include. Asusedinthisrule, “courtrecords”
include all original court records, documents, and filings, in-
cluding electronic transmissions.
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()

®)

Reproduction Preferred. Unless reproduced, disposed of, or
destroyed under this rule, court records must be retained. Re-
production is preferred to retaining the originals.

Retention and Disposition File. The clerk of the district court
in the county in which court records are located must maintain
a permanent file containing all correspondence, orders, and
other records regarding reproduction, disposal, and destruction
of records and notification under subsection (c).

(b) Reproduction of Court Records.

1)

)

®3)

(4)

Chief Judge’s Authority. Under K.S.A. 20-357 and 20-159,

the chief judge may:

(A) provide for reproduction of all court records in the judicial
district;

(B) acquire appropriate files, containers, or storage systemsto
store and preserve the reproductions; and

(C) provide for equipment to convert the reproductions to usa-
ble form.

Indexing and Storing Reproduced Records. All records re-

produced under this rule must be indexed and stored for con-

venient retrieval and copying.

Guidelines. The judicial administrator must provide guidelines

to ensure:

(A) retrievaland reproduction of court records meet acceptable
standards; and

(B) reproduced records are stored and preserved in compliance
with K.S.A. 20-159.

Reproductions Considered Originals. When court recordsare

reproduced under this rule, the reproductions are considered

original records under K.S.A. 60-465a.

(c) Destruction or Disposal of Court Records.

M)

Court Records May Not Be Destroyed Until Case Is Closed.
Original court records that have not been reproduced and are
being used for active legal proceedings must not be destroyed
until the case is closed.
(A) Inacriminal case, “closed” means:
(i) thecasehasbeenterminated, and all appeals havebeen
terminated or the time to appeal has expired; and
(ii) any sentence imposed upon conviction has expired or
been satisfied and the defendant has been discharged.
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()

®3)

(4)

(B) In an action or proceeding other than a criminal case,

“closed” means:

(i) anorderterminating the action or proceeding has been
filed and all appeals have been terminated, or the time
to appeal has expired; and

(i) if a judgment was entered, the judgmentis either sat-
isfied or barred under K.S.A. 60-2403.

Notification to Historical Societies. The clerk of the district
court must notify the Kansas State Historical Society and
county historical societies of the county in which the court is
located before disposition or destruction of any court records
exceptrecordsthe State Historical Society has exempted from
notification. Anexemption must be approved by the judicial ad-
ministrator. Unless the State Historical Society or a county his-
torical society files with the clerk an objection in writing no
later than 30 days after the notice is served, the court may pro-
ceed with disposition or destruction. If a county historical soci-
ety objectsin writing to disposition or destruction of a record,
the objection is considered a permanent refusal to consent to
disposition or destruction of all court records of the same type
unlessthe refusal ischanged inwriting by the society. The State
Historical Society has priority over a county historical society
if both societies want possession of a record.

Destruction After Reproduction. Unless otherwise provided
inthisrule—after reproduction and, if required, notificationun-
der paragraph (2)—the chief judge may, by written order, au-
thorize the destruction of appearance dockets, journals, minute
record books, original case files, including any trial or hearing
transcripts, andtrial dockets in all categories of cases. Any trial
orhearingtranscript not reproduced mustbe retained under sub-
section (e)(6).

Method of Destruction. The chief judge may order courtrec-
ords be destroyed by supervised shredding, burning, or other
method. Electronic or tape-recorded records may be destroyed
by employing magnetic or electromagnetic fields. Tapes or
films from which all records have been erased may be reused.

(d) Court Records That May Not Be Destroyed Until Reproduced.

1)

(2)
(3)
(4)

The following court records must be retained until reproduced:

Chapter 59 (Probate except Care and Treatment and Wills on
Deposit);

Chapter 60 (Civil);

Chapter 23 (Family Law Code);

General Index (Civil and Probate) kept pursuant to statute;
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()

(%)
(6)
()
(8)
9)

Chapter 38, Article 22 (formerly Article 15), Termination of
Parental Rights (Child in Need of Care);

Driving Under the Influence (K.S.A. 8-1567);

Criminal investigation records, including presentence investi-
gation reports—described in K.S.A. 21-6704 (formerly 21-
4605),K.S.A. 21-6813 (formerly 21-4714),and K.S.A. 45-221,;
Expunged criminal records—subject to K.S.A. 21-6614 (for-
merly 21-4619);

Uniform marriage license application prescribed by the judicial
administrator under Rule 106(d); and

(10)Returned marriage license (K.S.A. 23-2514).

Court Records That May Be Destroyed Without Reproduction.
Reproduction is preferred to retention of original courtrecords. But
court records listed in this subsection may be destroyed without re-
production, after notice if notice is required under subsection (c)(2).
The periods of time stated are the minimum number of years the
original records must be retained, if not reproduced.

1)

)

®3)

Civil. The following categories of civil court records must be

retained for:

(A) Chapter 61 (Limited Actionsand Small Claims) — 10 years
after the date of filing.

(B) Chapter 38, Child in Need of Care official and social files
— 100 years after the date of filing.

(C) Fishand Game, Watercraft—5 years after the date of filing.

(D) Mechanics’ Liens — the later of 2 years after filing of the
lien or upon maturity of an attached promissory note.

(E) Chapter 59, Article 29 (Care and Treatment) — 80 years af-
ter the date of filing.

(F) Confidential cover sheet for the uniform marriage license
application prescribed by the judicial administrator under
Rule 106(d) — Upon issuance of the marriage license or 1
year from the date of submission of the application, which-
ever occurs first.

Criminal. The following categories of criminal court records

must be retained for, at minimum, the stated number of years

before disposal or destruction, if not reproduced:

Adult criminal, juvenile offender, felony, and misde-
meanor criminal records and criminal appeals filed with a dis-
trict court froma municipal court — 100 years after the date of
filing.

Trafficand Chapter 8 Violations. The following categories of

traffic and Chapter 8 violation court records must be retained
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(4)

(%)

(6)

()

for, at minimum, the stated number of years before disposal or

destruction, if not reproduced:

(A) DUIs K.S.A. 8-1567, Reckless Driving K.S.A. 8-1566,
Driving on a Suspended License K.S.A. 8-262(a), No
Driver’s License K.S.A. 8-235; Failureto Stop at an Injury
AccidentK.S.A. 8-1602, Eluding a Police Officer K.S.A.
8-1568, Transporting an Open Container K.S.A. 8-1599
and all previous cites, and Habitual Violator K.S.A. 8-286
— 50 years after the date of filing.

(B) All other traffic violations — 5 years after the date of filing.

Wills.

(A) Sealed wills on depositunder former K.S.A. 59-620 must
be maintained for 75 years after the year of deposit. All
sealed wills on deposit for 75 yearsor longer must be de-
stroyed under subsection (c)(4). The formerly required will
index mustbe maintained to include the date of destruction
in compliance with subsection (a)(3).

(B) Wills filed under K.S.A. 59-618a must be maintained for
75 years after the year of filing, after which time they must
be destroyed under subsection (c)(4).

Records of Special or Limited Jurisdiction Courts Prior to

1977. The chief judge may, by written order, authorize destruc-

tion of all categories of cases transferred to the district court

under K.S.A. 20-335(a)(1), (2), (3), (4), and (5) from courts of

special or limited jurisdiction prior to 1977.

CourtReporters’ Notes. The chief judge may by order author-

ize the destruction or other disposition under subsection (c)(4)

of all mechanical or electronic recordings of proceedings, in-

cludingcourtreporters’ notes, electronictapes, video tapes, and
computer disks, as follows:

(A) Civil. Chapter 38 (except Article 23 [formerly Article 16],
Juvenile Offenders); Chapter 59, Article 21 (Adoptions);
Chapter 23 (Divorce and Maintenance) — 25 years after the
record is taken.

(B) Other Civil —the later of 5 years after the case is closed or
20 years after the record is taken.

(C) CriminalandJuvenile Offender —100years afterthe rec-
ord is taken.

Depositions. The chief judge may authorize the withdrawal,

disposition, or destruction of adeposition inthe court’s custody

as follows:

(A) Counsel of record may withdraw a deposition when the
case is closed upon giving a receipt to the court.
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(B) Adepositionmay be destroyed by writtenorder of the chief
judge under subsection (c)(4) — 60 days after the case is
closed and notification to counsel of record.

(C) In a closed case, a deposition filed priorto July 1, 1987,
may be destroyed by written order of the chief judge under
subsection (c)(4) — after notification under subsection
(©)(2).

(D) A deposition filed with the court:

0)
(ii)

must remain sealed and confidential unless opened as
allowed by the court; and

must, if opened, be considered an open record associ-
ated with the case unless otherwise prohibited by stat-
ute or court rule.

(E) In this subparagraph, “deposition” includes depositions
taken by video, teleconference, videotape, or other elec-
tronic means pursuant to statute or court rule.

(8) Exhibits. An exhibitin the court’s custody may be withdrawn,
disposed of, or destroyed as follows:

(A) The court—on its ownor on motion of a party, counsel, or
other interested entity—may order that an exhibit intro-
duced in a case may be withdrawn. An exhibit withdrawn
must be made available for trial or appeal.

(i)

(i)

Civil Exhibits. An exhibit not withdrawn within 60
days after the judgment becomes final, if no appeal is
taken, or within 60 days after all appeals of the judg-
ment terminate, is considered unclaimed and subject
to disposition or destruction.

Criminal Exhibits. An exhibit not withdrawn within
60 days after completion of a sentence—including
probation, parole, and post-release supervision—and
full discharge of the defendant is considered un-
claimed and subject to disposition or destruction. An
exhibitmay be disposed of or destroyed priorto sen-
tence completion and discharge of the defendant only
by order of the chief judge with 30 days prior notice to
allinterested parties. If no interested party responds 30
days after the notice, the court may proceed with dis-
position or destruction of the exhibit.

(B) When the chief judge determines an unclaimed exhibit has
value, it may be retained and used as county property, or
be sold at publicauction with the net proceeds paid to the
state treasurer under K.S.A.20-2801,21-6307,22-2512, or
other applicable statute.
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(C) When the chief judge determines an unclaimed exhibit has
no value, it may be disposed of or destroyed in the manner
the chief judge orders.

(9) Court Accounting Records.

(A) The court’saccounting records may be destroyed only on
the chief judge’s written order.

(B) Criminal,juvenile,and all other case ledger reports may be
destroyed without notice 100 years after the date the case
was filed.

(C) Bankstatements, daily reports,and monthly reports may be
destroyed without notice 5 years after the statements and
reports have been audited and approved.

(D) Receipts, canceled checks, check stubs, and deposit slips
may be destroyed at any time.

(E) Computerized accounting records not purged from the
computer system must be preserved by computer backups.

(F) An accounting record not listed in subparagraphs (B), (C),
(D), or (E) may be destroyed as follows:

(i) if not reproduced — without notice 5 years after they
have been audited and approved.

(i) if reproduced —without notice after they have beenau-
dited and approved.

(G) Fax transmission sheets containing debit or credit infor-
mation must be kept fora minimum of 1 year after audit.

(10)Miscellaneous. All other miscellaneous court records may be
withdrawn, disposed of, or destroyed in compliance with guide-
lines established by the judicial administrator. If no guidelines
have been established for a particular court record, the chief

judge must comply with subsection (c)(2) and (4).

[History: Newrule effective July 15,1977; Am. effective September 30,
1982; Am. effective December 3, 1997; Am. effective September 8,
2006; Restyled rule and amended effective July 1, 2012; Am. effective
October 1, 2015; Am. (e)(4), effective July 1, 2016.]

Rule 109
SUPERVISION AND REPORTING IN PROBATE CASES

(a) Reporting/Accounting Period; When Due. Unless the court or-
ders otherwise, the annual fiscal accounting or other reporting pe-
riod for a guardianship, conservatorship, trusteeship, absentee’s es-
tate, curatorship, and special personal representative ’s estate case is
the 12-month period immediately preceding the anniversary date of
the case filing. The required annual report and accounting must be
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(b)

(©)

filed no later than 30 days after the end of the reporting period.
Notification of Late Report/Accounting. If a required annual or
final report or accounting is not filed within the time prescribed by
lawor supreme courtrule, the district court must notify the fiduciary
or fiduciary’s attorney that the report or accounting is due.
Form. A guardian’s annual or final report and a conservator’s an-
nual or final accounting under K.S.A. 59-3083 are sufficient if in
substantial compliance with the judicial council form.

[History: New rule promulgated January 31, 1984, effective April 9, 1984;
Am. effective September 8, 2006; Restyled rule and amended effective July 1,

2012]
Rule 110
CASA PROGRAMS AND VOLUNTEERS
(a) Program Standards. A local court-appointed special advocate

(b)

(c)

(d)

(CASA) program must follow standards adopted by the Supreme

Court. The standards include the following:

(1) requirements for certification of a local program by the Office
of Judicial Administration; and

(2) requirements for certification and trainingofa CASA volunteer
by the local program.

Written Agreement. Adistrict court must have awrittenagreement

with the person or group managing the local program. The term of

the written agreement must not exceed two years. The agreement

governs operation of the program and must accomplish the follow-

ing:

(1) requirethe program to meetthe standards for CASA programs;

(2) state the court’s and the program’s responsibilities to each
other;

(3) require that volunteers be certified by the local program;

(4) specify proceduresfor assigning the programto a case and re-
moving the program from a case;

(5) establish procedures for resolving grievances and conflicts for
both the program and a volunteer; and

(6) state the requirements the program must meet to be eligible to
renew the agreement.

Local Rules. Adistrictcourtmustadoptalocalcourtrulegoverning

operation of a local program administered by the court. The rule

must include the items specified in subsection (b)(1) through (5).

CASA Volunteer Duties and Prerequisites.

(1) Duties. The primary duties of a volunteer are to investigate and
become acquainted with the facts, conditions, and circum-
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stances affecting a child’s welfare; to advocate for the best in-

terests of the child; and to assistthe court in obtaining the most

permanent, safe, and homelike placement possible. A volunteer
should engage in the following activities:

(A) visitthe child as often as necessary to monitorthe child’s
safety and observe whether the child’s essential needs are
being met;

(B) attend courthearings involving the child or, if not excused
from attendance by the court, arrange for attendance of a
qualified substitute approved by the court;

(C) participate in staffings and, to the extent possible, other
meetings about the child’s welfare;

(D) participate in the development of a written reintegration
plan and any modification of an existing plan;

(E) submita written report to the court before each regularly
scheduled court hearing involving the child; and

(F) act on the child’s behalf as directed by the local program
director and the standards adopted by the Supreme Court
under subsection (a).

(2) Prerequisites. A volunteer must meet the following prerequi-
sites:

(A) be at least 21 years old;

(B) submit a written application to the local program; and

(C) successfully complete screening procedures and a review
by the local program.

(e) CASA Volunteer Notice and Access. Avolunteeris entitled to the
following:

(1) notice of a court hearing involving the child; and
(2) accesstoany district court record within the state pertaining to
the child.

(f) Reporting Requirements. The district court or local program, as
applicable, must provide statistical and other information required
by the Office of Judicial Administration.

[History: New rule effective January 1, 1986; Restyled rule and

amended effective July 1, 2012; Am. effective January 1, 2024.]

Rule 110A

STANDARDS FOR GUARDIANS AD LITEM

(a) Generally. Unless the appointing judge authorizes departure from
these standards for good cause, these standards apply when the
judge appoints a guardian ad litem for a child in a case under the
Revised Kansas Code for Care of Children, K.S.A. 38-2201 et seq.;
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the Revised Kansas Juvenile Justice Code, K.S.A. 38-2301 et seq;,;
and the Kansas Family Law Code, K.S.A. Chapter 23. The judge

must:

(1) issue an order appointing the guardian ad litem on a form sub-
stantially in compliance with the judicial council form; and
(2) ensure compliance with this rule.
(b) Prerequisite and Continuing Education.
(1) Requirements.

(A) Number of Hours; Timeframe. As a prerequisite to ap-
pointment, a guardian ad litem must complete at least 6
hours of education, including 1 hour of professional re-
sponsibility. Anappointedguardian ad litemalso must par-
ticipate in continuing education consisting of at least 6
hours per year.

(B) Areas of Education. Areas of education should include,
but are not limited to:

dynamics of abuse and neglect;

roles and responsibilities;

cultural awareness;

communication skills, including communication with
children;

information gatheringand investigatory techniques;
advocacy skills;

child development;

mental health issues;

permanency and the law;

community resources;

professional responsibility;

special education law;

substance abuse issues;

school law; and

the revised code for care of children.

(2) Waiver of Prerequisite. The appointing judge may waive the
prerequisite education when necessary to make an emergency
temporary appointment. The educational requirements must be
completed within 6 months after appointment.

(3) Continuing Education Requirements; Judicial Approval. If
approved by the Continuing Legal Education Board, the educa-
tion hours required by paragraph (1) also can be counted to sat-
isfy Supreme Court Rule 804’s continuing legal education re-
quirements. These standards do not modify the minimumtotal
hours annually required under that rule. The appointing judge
may approve prerequisite education and continuing education
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(4)

hours not otherwise approved by the Continuing Legal Educa-
tion Board.

Recordkeeping. Each guardian ad litem must maintain arecord
of the guardian’s participation in prerequisite and continuing
education programs. Upon request of the appointing judge, the
guardian must provide evidence of compliance with this sub-
section.

(c) Guardian Ad Litem Duties and Responsibilities. A guardian ad
litem must comply with the following standards:

1)

)

®3)

Conducting an Independent Investigation. A guardian ad li-

tem must conduct an independent investigation and review all

relevant documents and records, including those of social ser-

vice agencies, police, courts, physicians, mental health practi-

tioners, and schools. Interviews—either in person or by tele-

phone—of the child, parents, social workers, relatives, school

personnel, court-appointed special advocates (CASAS), caregiv-

ers, and others having knowledge of the facts are recommended.

Continuinginvestigation and ongoing contact with the childare

mandatory.

Determining the Best Interests of the Child. A guardian ad

litem must determine the best interests of the child by consider-

ing such factors as:

. the child’s age and sense of time;

. the child’s level of maturity;

. the child’s culture and ethnicity;

. degree of the child’s attachment to family members, in-
cluding siblings;

. continuity;

. consistency;

. permanency;

. the child’s sense of belonging and identity; and

. results of the investigation.

Representing in Court. A guardian ad litem must:

(A) file appropriate pleadings and other papers on the child’s
behalf;

(B) represent the best interests of the child at all hearings;

(C) presentall relevant facts, including the child’s position;

(D) submit the results of the guardian’s independent investiga-
tion and the guardian’s recommendations regarding the
child’s best interests; and

(E) vigorously advocate for the child’s best interests by:
(i) calling, examining, and cross-examining witnesses;
(ii) submitting and responding to other evidence; and
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(d)

(e)

(i) making oral and written arguments based on the evi-
dence that has been or is expected to be presented.

(4) Explaining to the Child. A guardian ad litem mustexplain the
court proceedings and the guardian’s role in terms the child can
understand.

(5) Making Recommendations for Services. A guardian ad litem
must recommend appropriate services for the child and the
child’s family.

(6) Monitoring. A guardianad litem must monitor implementation
of service plans and court orders.

When Recommendation Conflicts with Child’s Wishes. If the
child disagrees with the guardian ad litem’s recommendation, the
guardian must inform the court of the disagreement. The court may,
for good cause, appoint an attorney to represent the child’s ex-
pressedwishes. If the court appoints an attorney for the child, that
individual serves in addition to the guardian ad litem. The attorney
must allow the child and the guardianto communicate with one an-
other butmay require the communications to occur in the attorney’s
presence.

Participation Limited by Rules of Professional Conduct. An at-

torney in a proceeding in which the attorney servesas guardian ad

litem may submit reports and recommendations to the court and tes-
tify only as permitted by Kansas Rule of Professional Conduct

3.7(a).

[History: New rule adopted effective July 1,2012.]

Rule 110B

COURT SERVICES OFFICER ASSESSMENT OF ADULT
OFFENDERS

[His'tory: Repealed effective July 9, 2021.]

(@)

Rule 110C
RECOGNITION OF TRIBAL JUDGMENTS

Definitions.

(1) “Judicial officer” means a judge, justice, magistrate, or other
officerauthorized under federal or tribal lawto resolve disputes
and enter tribal judgments in a tribal court.

(2) “Record” means information on a tangible medium or stored
in an electronic format.
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(b)

(©)

(d)

()

(3) “Tribal court” means a court or constitutionally established
tribunal of a federally recognized Indian nation, tribe, pueblo,
band, or Alaska Native village established under federal law or
tribal law, including a court of Indian offenses organized under
Title 25, Part 11 of the Code of Federal Regulations.

(4) “Tribal judgment” meansa final written judgment, decree, or
order of atribal court signed by a judicial officer and filed ina
tribal court.

Recognition of Tribal Judgments—Full Faith and Credit. A

Kansas district court must grant full faith and credit and enforce a

tribal judgmentifthe tribal courtthat issuedthe judgment grantsfull

faith and credit to the judgments of the courts of the state of Kansas.

List of Tribal Courts Granting Full Faithand Credit. The judi-

cial administrator must maintain a list of the tribal courts that grant

full faith and credit to the judgments of the courts of the state of

Kansas. The list will include any tribal court that has provided the

following documents to the judicial administrator:

(1) acopy of the tribal ordinance, statute, court rule, or other evi-
dence demonstrating that the tribal court grants full faith and
credit to the judgments of the courts of the state of Kansas; and

(2) acopy of the tribal ordinance, statute, court rule, or other evi-
dence of the tribal court's requirements for authentication of
copies of an official record.

Filing of Tribal Judgments. A copy of a tribal judgment authenti-
cated in accordance with K.S.A. 60-465, the applicable act of Con-
gress,orthe lawofthe tribe may be filedwith the clerk of the district
court of any Kansas county. The district court clerk must treat the
tribal judgment in the same manner as a judgment of the district
court of any Kansas county that may be enforced or satisfied ina
like manner.

Filing Procedure.

(1) Atribal judgment filed under this rule must be accompanied by
the following:

(A) an affidavit, signed by the filing party or that party's attor-
ney, stating the name and last-known address of each party
in the action and the name and last-known address of each
party's attorney, if any; and

(B) paymentforthe docketfeerequired under K.S.A.60-3020.

(2) Promptly on the filing of a tribal judgment and affidavit, the
filing party must mail notice of the filing of the tribal judgment
to the party againstwhom the judgment was rendered at the ad-
dress given. The notice must include the name and address of
the party filing the judgment and the name and address of the
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(f)

(9)

(h)

(i)

party'sattorney, ifany. Inaddition, the party filingthe judgment
must file a certificate of mailing with the district court clerk
within seven days after the date the tribal judgment was filed
with the district court clerk.

Stay of Enforcement. The party against whom the tribal judgment

was rendered may seek a stay of enforcement of the judgment as

provided in K.S.A. 60-3004.

Conditions for Execution or Enforcement. No execution or other

process for enforcement of a tribal judgment filed under this rule

may issue until the proof of mailing of the notice has been filed with
the district court clerk and 21 days have passed from the date the
judgment was filed in the district court.

Communication Between Courts.

(1) Adistrictcourtmay communicate with atribal courtconcerning
atribal judgmentfiled under this rule. Except as otherwise pro-
vided in subsection (h)(2), a record must be made of the com-
munication and the parties must be informed promptly of the
communication and granted access to the record.

(2) Communication betweena district court and a tribal court con-
cerningcourt records and similar ministerial matters may occur
without informingthe parties. A record need not be made of the
communication.

Other Applicable Statutes, Regulations, and Rules.

(1) This rule does not modify, limit, or impose additional condi-
tions on the obligation of a district court to follow applicable
state and federal statutes, regulations, and rules that provide for
recognitionand enforcement of judgments or acts of the tribal
courts of any federally recognized Indian tribe.

(2) Applicable statutes may include the following:

(A) Violence Against Women Act, 18 U.S.C. § 2265;

(B) Indian Child Welfare Act, 25 U.S.C. § 1911;

(C) National Indian Forest Resources Management Act, 25
U.S.C. § 3106;

(D) American Indian Agricultural Resources Management Act,
25U.S.C. §3713;

(E) Full Faith and Credit for Child Support Orders Act, 28
U.S.C. §1738B;

(F) Uniform Interstate Family Support Act, K.S.A. § 23-3601
etseq.;

(G) UniformChild-Custody Jurisdiction and Enforcement Act,
K.S.A. 8§ 23-37,101 et seq.; and

(H) Uniform Interstate Enforcement of Domestic Violence
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Protection Orders Act, K.S.A. § 60-31b01 et seq.
[History: New rule effective June 16, 2020.]

COMMENCEMENT OF ACTIONS, PLEADINGS, AND RELATED
MATTERS

Rule 111
FORM OF FILING GENERALLY

(a) Applicability. Exceptas providedinsubsection (f), thisrule setsout
requirements that apply to every document prepared for and filed
with the court.

(b) Typeface. The document must be:

(1) inadark ink on light colored paper;

(2) in a conventional style font not smaller than 12-point with no
more than 12 characters per inch;

(3) legible upon scanning and copying; and

(4) ononly one side of an 8% x 11” sheet.
(c) Margins. The margin on the top of adocument must be at least 1%
inches. Marginson the bottom and sides of the document must be at
least 1 inch.
(d) Spacing. Text must be double-spaced, except that single spacing
may be used for a subparagraph, legal description of real estate,
itemization, quotation, headers and footers, and similar subsidiary
portions of the document.
(e) Required Information. The document must include the following:
(1) the name of the court in the center of the top of the first page;
(2) thecasecaptionand,ifthe documentisfiledinan existingcase,
the case number on the top of the first page below the name of
the court;

(3) thename,signature, address, telephone number, fax number if any,
and e-mail address if any, of the person filing the document; and

(4) the attorney’s Kansas registration number after the attorney’s
name if the document is filed by a Kansas attorney or the attor-
ney’s state and registration number if the documentis filed by
an attorney not licensed in Kansas.

(f) Exceptions. The requirementsinthisrule specifyingtype size, mar-
gins, and spacing do not apply to:

(1) aformapproved by the Supreme Court or the Kansas Judicial
Council;

(2) aformrequired by a governmental agency, such as a form pre-
pared by the Kansas Sentencing Commission;
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(3) adocument prepared in accordance with the requirements in a
statute or other Supreme Court rule, such as preparation of a
transcript; or

(4) adocument submitted by a self-represented litigant.

[History: Am. effective September 8, 2006; Restyled rule and amended
effective July 1,2012; Am. effective November 18, 2016; Am. effective
June 14, 2019; Am. effective October 11, 2019.]

Rule 112
DUTY TO PROVIDE ADDRESS FOR SERVICE

A party must providean address for service of any process or other paper
filed by the party which is required to be served by a sheriff or clerk.
[History: Am. effective September 6, 2006; Restyled rule effective July
1,2012]

Rule 113
CLERK’S EXTENSION

The clerk may extend for a period of no more than 14 days the initial
time to plead to a petition in a civil action governed by the rules of civil
procedure, other than anaction commenced pursuant to the code of civil
procedure for limited actions. The party seeking the extension must pre-
pare an order for the clerk’s signature, and copies must be served on all
other parties. Any other extension of time to plead must be by court or-
der.

[History: Am. effective July 1, 1982; Am. effective July 1, 2010; Re-
styled rule effective July 1, 2012; Am. effective April 3,2014.]

Rule 114
SURETY ON BOND

(a) Corporate Surety. When a clerk or sheriff is permitted or required
under Chapter 60 to take a bond without court approval, it is suffi-
cient if the surety on the bond is a surety company admitted to do
business in this state. No corporation other than a surety company
may be accepted as a surety unless the court orders.

(b) Individual Surety. Whena clerk or sheriff accepts an individual as
a surety, the surety must attach to the bond a sworn financial state-
ment that reasonably identifies the assets relied on for qualification
as a surety and the totalamount of any liabilities, contingent or oth-
erwise, that may affect the individual’s qualification as a surety.
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(c) Attorney and Spouse Disqualified. An attorney or the attorney’s
spouse may not act as a surety on a bond in a case in which the
attorney is counsel.

(d) Cash Bond. The principal on a bond may, in lieu of providing a
surety, deposit with the clerk the fullamount of the bond. The clerk
must retain the deposit until the bond is fully discharged and the
principal released or the court orders disposition of the deposit.

[History: Am. effective September 8, 2006; Restyled rule effective July

1,2012]

Rule 115
ENTRY OF APPEARANCE

If a party appears in an action solely by filing a signed entry of ap-
pearance, and no attorney subsequently appears of record on the party’s
behalf, the entry of appearance has the effect under K.S.A. 60-203(c) of
service of summons only if the party’s signature was acknowledged.
[History: Am. effective September 8, 2006; Restyled rule effective July
1,2012]

Rule 115A
LIMITED REPRESENTATION

(a) Written Consent Required. An attorney may limit the scope of
representation if the limitation is reasonable under the circum-
stances,andthe client gives informed consent, confirmed in writing.

(b) Limited Appearance. An attorney, pursuant to thisrule, may make
a limited appearance on behalf of an otherwise unrepresented party.
(1) Notice of Limited Entry of Appearance Required. An attor-

ney making a limited appearance must file a notice of limited

entry of appearance. The notice is sufficient if it is on the judi-

cial council form. The notice must:

(A) state precisely the court proceeding to which the limited
appearance pertains; and

(B) if the appearance does notextend to all issues to be consid-
ered at the proceeding, identify the specific issues covered
by the appearance.

(2) Scope and Number of Limited Appearances. An attorney
may file a notice of limited entry of appearance for one or more
court proceedings in a case. At any time—including during a
proceeding—an attorney may, with the client’s consent, file a
new notice of limited entry of appearance.
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(3) A Paper Filed ina Limited Appearance.

(A) StatementRequiredonSignature Page. A pleading, mo-
tion, or other paper filed by an attorney making a limited
appearance must state in bold type onthe signature page of
the document: “Attorney for [party] under limited entry of
appearance dated ____.”

(B) Filing Outside Scope of Limited Appearance Consti-
tutes General Appearance. Ifan attorney filesapleading,
motion, or other paper that is outside the scope of a limited
appearance without filinga new notice of limited entry of
appearance, the attorney will be deemed to have entered a
general appearance in the case.

(4) Service. When service is required or permitted to be made ona
party represented by an attorney makinga limited appearance
under this rule:

(A) forall matters withinthe scope of the limited appearance,
service must be made on both the attorney and the party;

(B) the party must be served at the party’saddress stated in the
notice of limited entry of appearance, butif the party’sad-
dress has been made confidential by court order or rule,
service on the party must be made in accordance with the
court order or rule; and

(C) serviceon the attorney is not required for matters outside
the scope of the limited appearance.

(5) Restrictions on Limited Appearances.

(A) An attorney may notenteralimited appearance for thesole
purpose of making evidentiary objections.

(B) An attorney makinga limited appearance and the litigant
for whom the attorney appears may not argue on the same
legal issue during the period of the limited appearance.

(6) Withdrawal.

(A) On Completion of Limited Appearance. On completion
of a limited appearance—including completion and filing
of an order or journal entry resolving the court proceeding
for which the attorney was retained—an attorney must
withdraw by filing a notice of withdrawal of limited ap-
pearance and serving the notice on the client and parties.
The notice must statethat thewithdrawalis effective unless
an objection isfiled no later than 14 days after the notice is
filed. The noticeis sufficient if it is on the judicial council
form and—unless otherwise provided by law—must in-
clude the client’s name, address, and telephone number.
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(©)

Theattorney must file anotice of withdrawal of limiteden-
try of appearance for each court proceeding for which the
attorney has filed a notice of limited appearance. The court
may impose sanctions for failure to file a notice of with-
drawal under this paragraph.

(B) Before Completion of Limited Appearance. If an attor-
ney wishes to withdraw from a limited appearance before
itis completed—including before completion and filing of
anorderor journal entry documentingthe court proceeding
for which the attorney was retained—the attorney must
comply with Rule 117.

Document Preparation Assistance. An attorney may help a party

prepare a pleading, motion, or other paper to be signed and filed in

court by the client. The following rules apply:

(1) The attorney or party preparing a pleading, motion, or other pa-
per under this rule must insert at the bottom of the paper the
notation “prepared with assistance of a Kansas licensed attor-
ney”;

(2) The attorney is not required to sign the paper; and

(3) Thefilingofapleading, motion, or other paper prepared under
this rule does not constitute an appearance by the preparing at-
torney.

[History: New rule adopted March 15, 2012.]
COMMENT:

Making a legal form available to a self-represented litigant to complete for

themselves, whether in person, by mail, electronically or through the Internet, (at
no cost) is not considered document preparation assistance and is not covered by
this rule.

Rule 116

ADMISSION PRO HAC VICE OF OUT-OF-STATE ATTORNEY

(@)

Eligibility for Admission Pro Hac Vice. An attorney not admitted

to practice lawin Kansas may be admitted on motion to practice law

in a Kansas court or administrative tribunal—for a particular case

only—if the attorney:

(1) isregularly engagedin practicing law in another state, United
States territory, or the District of Columbia;

(2) isingoodstandingundertherules of the highestappellate court
in that jurisdiction; and

(3) is associated with an attorney of record in the case who:
(A) is regularly engaged in practicing law in Kansas; and
(B) isin goodstandingunder the Kansas Supreme Court Rules.
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(b) Kansas Attorney’s Duties. The Kansas attorney of record under

subsection (a) must:

(1) beactively engaged in the case;

(2) sign all pleadings, documents, and briefs;

(3) be present throughout all court or administrative appearances;
and

(4) attendeach depositionor mediation unless excusedby the court
or tribunal or under local rule.

(c) Service. Service of adocument in a case on the Kansas attorney of
record under subsection (a) has the same effect as if personally
served on the attorney admitted pro hac vice.

(d) Pro Hac Vice Motion. A separate motion for admission pro hac
vice must be filed for each case.

(1) Requirements. The motion must be:

(A) filed by the Kansas attorney of record;

(B) accompanied by the out-of-state attorney’s verified appli-
cation, complying with subsection (e);

(C) filed with the court or administrative tribunal in which the
case is pending as soon as reasonably possible but no later
than the date the out-of-state attorney files a pleading or
appears personally; and

(D) served on all counsel of record, unrepresented parties not
in default for failure to appear, and the out-of-state attor-
ney’s client.

(2) Denial of Motion. If the court or administrative tribunal denies
the motion, it must state reasons for the denial.

(e) Verified Application.

(1) Contents. An out-of-state attorney’s verified application for
admission pro hac vice must include:

(A) astatement identifying the party or parties represented;

(B) thename, business address, telephone number, fax number,
e-mail address, and Kansas attorney registration number of
the Kansas attorney of record;

(C) the applicant’s residence address and business address, tel-
ephone number, fax number, and e-mail address;

(D) each bar to whichthe applicant is admitted, the date of ad-
mission to each bar, and each applicable attorney registra-
tion number;

(E) astatementthattheapplicantisamemberingood standing
of each bar;

(F) a statement that the applicant has not been the subject of
prior publicdiscipline, includingsuspension or disbarment,
in any jurisdiction;
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(9)

(h)

(i)

(G) astatement that the applicant is not currently the subject of
adisciplinary action or investigation in any jurisdiction or,
if the applicantis currently the subject of a disciplinary ac-
tion or investigation, a detailed description of the nature
and status of the action or investigation and the address of
the disciplinary authority in charge; and

(H) if applicable, the case name, case number, and the court in
which the applicant has been granted permission to appear
pro hac vice in Kansas within the preceding 12 months.

(2) Obligationto Report Changes. Theapplicanthasacontinuing
obligation to notify the court or administrative tribunal if a
change occursin any of the information provided in the appli-
cation.

Fee. The motion under subsection (d) must be accompanied by a

non-refundable fee of $100, payable to the clerk. An administrative

tribunal may impose a similar fee. The Kansas attorney of record
may seek waiver of the fee—for good cause—if the out-of-state at-
torney represents the government or an indigent party.

Consent to Disciplinary Jurisdiction. By applying for admission

pro hac vice under thisrule, an out-of-state attorney consentsto the

exercise of disciplinary jurisdiction by Kansas courts and adminis-
trative tribunals.

Appearance Pro Se. This rule does not prohibita party from ap-

pearing before a court or administrative tribunal on the party’s own

behalf.

Exemption for Out-of-State Attorney in Qualifying Indian

Child Welfare Act Proceeding.

(1) Association with Kansas Attorney and Fee Not Required;
Other Inapplicable Provisions. If a court determines that an
out-of-state attorney has met the requirements under paragraph
(2):

(A) the out-of-state attorney is not required to associate with a
Kansas attorney of record under subsection (a)(3);

(B) the out-of-state attorney is not required to pay the fee es-
tablished under subsection (f); and

(C) subsections (b), (c), and (d)(1)(A) are inapplicable.

(2) Exemption Requirements. To qualify for the exemptions un-
der paragraph (1), the out-of-state attorney must establish:
(A) thatthe attorney seeks to appear in a Kansas courtfor the

limited purpose of participatinginachild custody proceed-
ingas defined by 25 U.S.C. § 1903, under the Indian Child
Welfare Act of 1978, 25 U.S.C. § 1901 et seq.;
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(B) that the attorney represents an Indian tribe, parent, or In-

dian custodian, as each of those terms is defined by 25

U.S.C. § 1903; and

(C) one of the following:

(i) if the attorney represents an Indian tribe, the tribe has
asserted the tribe’s intent to intervene and participate
in the state court proceeding and affirming the child’s
membership or eligibility for membership under tribal
law or

(i) ifthe attorney represents a parent or Indian custodian,
the tribe hasaffirmed the child’s membership or eligi-
bility for membership under tribal law.

[History: Am. effective May 14, 1987; Am. effective July 1, 2005; Re-
styled rule and amended effective July 1, 2012; Am. effective May 8,
2019.]

Rule 117
WITHDRAWAL OF ATTORNEY

(a) Withdrawal of Attorney When Client Will Be Left Without
Counsel. When withdrawal of an attorney who has appeared of rec-
ord in a proceeding will leave the clientwithout counsel, the attor-
ney may withdraw only when:

(1) the attorney hasserved a motion for withdrawal on the client—
and on all counsel of record and unrepresented parties not in
default for failure to appear—that:

(A) states the reasons for the withdrawal, unless doing so
would violate an applicable standard of professional con-
duct;

(B) providesevidence that the withdrawing attorney provided
the client:

(i) anadmonitionthat the client is personally responsible
forcomplyingwithall ordersofthe courtandtime lim-
itations established by the rules of procedure or by
court order; and

(ii) notice ofthe date ofany pendingtrial, hearing, confer-
ence, or deadline; and

(C) provides the court with a current mailing address and tele-
phone number for the client, if known;

(2) the attorney has filed a copy of the motion and proof of service;
and

(3) the court issues an order approving the withdrawal.

(b) Withdrawal of Attorney When Client Continues to Be Repre-
sented by Other Counsel of Record. When the clientwill continue
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to be represented by other counsel of record, an attorney may with-

draw without a court order by filinga notice of withdrawal of ap-

pearance. The notice must:

(1) identify the attorney of record admitted to practice law in Kan-
sas who will continue to represent the client; and

(2) be served on theclient and all counsel of record and unrepre-
sented parties not in default for failure to appear.

(c) Withdrawal of Attorney When Client Will Be Represented by
Substituted Counsel. An attorney may withdraw without court or-
der upon simultaneous substitution of counsel admitted to practice
law in Kansas by:

(1) filinganotice of withdrawal of counsel and entry of appearance
of substituted counsel signed by both the attorney withdrawing
and the attorney to be substituted as counsel; and

(2) serving the notice on the client and all counsel of record and
unrepresented parties not in default for failure to appear.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1, 2012.]

Rule 118

STATEMENT OF DAMAGES WHEN
PLEADING DOES NOT DEMAND SPECIFIC AMOUNT

(a) Requestfor Actual Amountof Money Damages. Whena pleading
contains a demand for money damages which states only that the
amount sought as damages is in excess of $75,000, as provided in
K.S.A. 60-208(a)(2), a party against whom relief is sought may
serve on the party seeking relief a request for the actual amount of
monetary damages sought. No later than 14 days after service of the
request, the party seeking relief must serve a statement of the total
amount of monetary damages sought and file a copy of the state-
ment. The amount recited in the statement may be amended down-
ward at any time before the action is submitted to the trier of fact.
The amount may be amended upward on motion if the court deter-
mines the reason stated in the motion justifies the amendment.

(b) Disclosures Allowedin Jury Trial. A statement filed under sub-
section (a) may not be admitted in evidence during a jury trial or
referred to in the jury’s presence. The final amountsought may be
disclosed to the jury, but earlier amounts sought, and whether the
amount has been amended, may not be referred to in the jury’s pres-
ence.

(c) Frivolous Damages Amount. If the court—on a party’s motion or
on itsown—finds the amount of damages stated in the last statement
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(d)

filed under subsection (a) was chosen frivolously, the court must
apportion the costs as justice requires.

Default Judgment. Before a default judgment is taken in an action
subject to this rule, the party seeking relief must notify the party
against whom relief is sought of the amount of money for which
judgment will be taken. Notice must be given by return receipt de-
livery, or as the court orders, at least 14 days before the date judg-
ment is sought.

[History: Am. effective September 14, 1978; Am. effective February 1,
1988; Am. effective March 5,1991; Am. (a) effective March 11, 1999;
Am. (a) effective May 28, 1999; Am effective September 8,2006; Am.
(a) and (d) effective July 1, 2010; Restyled rule and amended effective
July 1,2012.]

(a)
(b)

(©)

(d)

Rule 119
FAX FILING AND SERVICE BY FAX

Applicability. This rule applies to all district court proceedings ex-

cept a small claim as defined in K.S.A. 61-2703.

Limitation on Use of Fax Filing. A Kansas-licensed attorney is

subjecttothe provisions of Rule 122when filingany document with

a district court.

Definitions. The following definitions apply in this rule, unless the

context requires otherwise.

(1) “Document”includesa pleading, motion, or other paper and at-
tached exhibits. “Document” does not include a pleading, mo-
tion, other paper, or exhibitif a statute requires the original to
be filed with the court.

(2) “Faxfiling”or“filingby fax’” means transmittinga facsimile of
anoriginal document by electronic meansto a court or fax filing
agency for filingwith the court. The termincludes receipt of the
transmission by the court or agency.

(3) “Faxfilingagency” meansan entity that receives documents by
fax for processing and filing with the court.

(4) “Transmissionrecord” meansa document printed by a sending
fax machine stating the telephone number of the receiving ma-
chine, the number of pages sent, and the transmission time, in-
dicating no errors in transmission.

Filing by Fax. An unrepresented party may file a document by fax

directly with a district court at the fax number designated by the

clerk. The following rules apply.

(1) Separate Transmission for Each Court Filing. Each docu-
mentfiled by fax mustbe transmitted separately. The document
may include attached exhibits.
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)

@)

(4)

)

(6)

()

Transmission Sheet Required. A fax filing must be accompa-

nied by a Fax Transmission Sheet on the judicial council form.

The transmission sheet must be the first page(s) transmitted,

followed by any special processing instructions. When the sec-

ond page of the transmission sheet contains credit or debit card
information, that page must not be retained in the case file or
publicly disclosed.

Other Fax Content Requirements. The following additional

requirements apply to the content of a document filed by fax:

(A) the first page must include the words “By Fax”; and

(B) each page must be numbered and must include a short cap-
tion of the case and an abbreviated title of the document.

Retention of Fax Transmission Record and Original Docu-

ment.

(A) Transmission Record. An unrepresented party filing by
fax must retain a transmission record.

(B) Original Document. An unrepresented party that files or
servesadocumentby fax mustretain the original document
duringthe pendency of the actionand must produce it on
request by the court or a party. If the unrepresented party
fails to produce the document, the court may strike the fax
filing and impose sanctions under K.S.A. 60-211.

When a Fax Filing is Deemed Filed. Subject to the provisions

of paragraph (7)(C), a fax filing received by a court is deemed

filed at the time printed by the court fax machine on the final
page of the fax document received or at the time recorded on
the court’s electronic fax log.

Motion Procedure When Fax Filing Fails.

(A) Applicability. A court, on motion of the sender, may order
filingofa documentnunc protunc ifafax filingis not filed
with the court because of:

(i) anerror—the occurrence of which was unknownto the
sender—in the transmission of the document; or
(i) the court’s failure to process the fax filing on receipt.

(B) Motion Requirement. A motion under subparagraph (A)

must be accompanied by:

(i) the transmission record,;

(ii) acopy of the document transmitted; and

(iii) a Declaration of Transmission by Fax on the judicial
council form.

Payment of Fees. The following rules govern the payment of

fees associated with a document filed by fax.
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(A) Only a credit or debit card system designated by the judi-
cial administrator may be used to pay a docket fee, filing
fee, and any other fee or charge.

(B) When payment of a fee is required with a fax filing, the
second page of the transmission sheet must include:

(i) the name of the credit or debit card system and the ac-
count number to which the fee is to be charged;

(ii) the signature of the cardholder authorizing the charge;
and

(iii) the credit or debit card’s expiration date.

(C) If a charge fora fee is rejected by the credit or debit card
issuing company, the document is not deemed filed under
K.S.A. 60-203 or 60-2001.

(8) Rules Applicable to a Court. The following rules apply to a
district court.

(A) A court must have its fax machine available on a 24-hour
basis.

(B) A courtmay impose limits, by order or local rule, on the
number of fax filings by an unrepresented party.

(e) Service by Fax.

(1) How Made. Service by fax ismade by transmittinga document
to the attorney’s or unrepresented party’s designated fax num-
ber.

(2) Fax Service by Court. A court may serve a notice by fax if the
notice may be served by mail.

(3) Must Make Fax Machine Available. An attorney or unrepre-
sented party that has listed a fax number on a paper in compli-
ance with Rule 111 must make the fax machine available for
receipt of documents on a 24-hour basis.

(4) When Fax Service Deemed Complete. Service by fax is com-
plete when the transmitting machine generates a transmission
record indicating successful transmission of the entire docu-
ment.

(5) Certificate of Service by Fax. A certificate of service by fax
must include:

(A) the transmission date and time;

(B) the name and fax number of the person served;

(C) astatementthat the documentwas transmitted by fax and
the transmission was reported as complete and without er-
ror; and

(D) the signature of the attorney or person making the trans-
mission.
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(f) Fax Signature. A fax signature has the same effect as an original
signature.
(9) Fax Filing Agency.

(1) An unrepresented party may transmit a document, without a
page limit, by fax to a fax filingagency for filing with a court.
The fax filing agency acts as the filing party’s agent, not as the
court’s agent.

(2) A fax filing agency is not required to accept a document for
filingunlessthe sender has made appropriate arrangements for
payment of any docket or other required fee before the docu-
ment is transmitted to the agency.

[History: New rule effective January 1,1993; Am. July 15,1993; Am.
effective September 8, 2006; Restyled rule and amended effective July
1,2012; Am. (c) and (d) effective July 1,2017; Am. effective June 25,
2018; Am. (d) effective March 16, 2020.]

Rule 120
DEATH PENALTY CASE—NOTICE TO APPELLATE COURT

If acounty ordistrictattorney files notice under K.S.A.21-6617that
the attorney intends—on conviction of a defendant charged with capital
murder—to request a separate sentencing proceeding to determine
whether the defendant should be sentenced to death, the clerk must for-
ward a copy of the notice to the clerk of the appellate courts no later than
7 days after filing.

[History: New rule effective May 28, 1997; Am. effective July 1, 2010;
Rule restyled effective July 1,2012.]

Rule 121

PROCEDURE UNDER KANSAS STANDARD ASSET
SEIZURE AND FORFEITURE ACT, K.S.A. 60-4101 et seq.

(a) Procedure for Filing. When a forfeiture proceeding is commenced
under K.S.A. 60-4109 by filing a notice of pending forfeiture, the
notice mustbe filed with the district courthaving jurisdiction under
K.S.A. 60-4103. The clerk must file stampand assign a case number
to the notice. No filing fee is required.

(b) Uncontested Forfeiture Proceeding. If a forfeiture proceeding is
uncontested, the court may order forfeiture under K.S.A. 60-4116
without additional notice.

(c) Contested Forfeiture Proceeding. If a judicial forfeiture proceed-
ingtoresolveaproperclaimiscommenced afteranotice of pending
forfeiture, no additional notice of the judicial forfeiture proceeding
is required.
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[History: New rule effective September 6, 2000; Restyled rule effective
July 1,2012.]

(a)

(b)

(©)

(d)

Rule 122

ELECTRONIC FILING AND SERVICE BY ELECTRONIC

MEANS

District Court Electronic Filing System.

(1) Approved District Court Electronic Filing System. The Su-
preme Court approves for electronic filing in the district courts
the Kansas Courts Electronic Filing System (Kansas Courts
eFiling system) and the Johnson County District Court Elec-
tronic Filing System (Johnson County eFiling system).

(2) Filing User. A Kansas-licensed attorney who is permitted to
practice law under Rule 206 or who is authorized under Rule
1404 must register as a filing user with the approved district
court electronic filing system prior to filing a document with a
district court.

Electronic Filing Required; Exceptions. A Kansas-licensed attor-

ney who is permitted to practice law under Rule 206 must electron-

ically file any document submitted to a district court through the ap-
proved district court electronic filing system, unless:

(1) ajudge of the district courtgrants permission for a document,
including an exhibit, to be filed by paper when the unique char-
acteristics of the document require review or preservation of the
document in its original form;

(2) the proceduresadopted by the judicial administrator under sub-
section (g) permit a document to be filed by paper; or

(3) the provisions of subsection (e) apply.

Service by Electronic Means. The following provisions apply to

service by electronic means under K.S.A. 60-205(b)(2)(F).

(1) Parties Who Consent to Service by Notice of Electronic Fil-
ing.

(A) A party consents to service by electronic means under
K.S.A. 60-205(b)(2)(F) when an attorney who is a filing
user enters an appearance on behalf of the party.

(B) The notice of electronic filing automatically generated by
the approveddistrict courtelectronic filingsystemisan ac-
ceptable form of service by electronic means.

(2) Parties Who Are Unable to Consent to Service by Notice of
Electronic Filing. An attorney must serve an unrepresented
party by a manner authorized under K.S.A. 60-205(b).

Certificate of Service. An electronically filed document must in-

clude a certificate of service when service is required under K.S.A.
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()

()
(9)

60-205. A certificate of service must include: the name of the party
served, the manner in which service was made, the signature of the
attorney making the submission, and if service is obtained in a man-
ner otherthan transmission of the notice of electronicfiling, the date
on which service was made. If service is obtained by the transmis-
sion of the notice of electronic filing, the date of service is the date
reflected in the file stamp on the document.

Procedure When Electronic Filing Fails.

(1) Unavailability of the Electronic Filing System. The provi-
sions of K.S.A. 60-206 apply if the district court clerk’s office
isinaccessiblebecausethe approveddistrict courtelectronicfil-
ing system is unavailable. An attorney whose filing is untimely
made due to the unavailability of the system may seek relief
from the court.

(2) Failure of Attorney’s Technology. If a document cannot be
electronically filed by the filing deadline because of a failure of
the filing attorney’s technology, the attorney may file the doc-
ument by fax or by paper and must accompany the filing with a
motion to accept the document. The motion must state the spe-
cifictechnology failure that prevented the document frombeing
electronically filed withthe districtcourt. The attorney mustfile
this motion no later than noon on the first day the district court
clerk’sofficeis open for business following the original filing
deadline. The court may order filing of the document nunc pro
tunc as of the date the attorney’s technology failed if the filing
occurs after the filing deadline. If the court orders filing of the
document nunc pro tunc, the response time runs from the date
the nunc pro tunc order is entered.

Fees. The Supreme Court may approve reasonable fees to support

the expenses associated with the electronic filing system.

Standard Operating Procedures. The judicial administrator is au-

thorized to adopt standard operating procedures consistent with this

rule to facilitate the electronic filing process in district courts. In de-
veloping these procedures, the judicial administrator will consult
with stakeholders, as appropriate.

[History: New rule effective September 6, 2000; Am. effective Septem-
ber 8, 2006; Restyled rule and amended effective July 1,2012; Am. (d)
effective May 12,2017; Am. effective June 25, 2018; Am. (a) and (b)
effective October 17, 2019.]
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(a)
(b)
(©)

(d)

()

()

(9)

Rule 122A
EXPANDED ACCESS TO ELECTRONIC FILING

Purpose. To simplify and streamline processes, this rule expands

access to electronic filing in the district courts.

Applicability. This rule does notapplyto a filing user under Rule

122.

Filing User. The followingare eligible to become a filing user under

this rule:

(1) anindividual orgroupwho isemployedby a government entity,
contractor, or grantee;

(2) an individual performing serviceson behalfof a districtcourt;
and

(3) aprogram appointed by a district court to assist with cases.

Registration. To begin usinga system under Rule 122(a) to elec-

tronicallyfile documents,an individual,agroup, oraprogramunder

subsection (c) must register as a filing user.

Electronic Filing Permitted. In a district court not operating under

the Kansas eCourt case management system, the following provi-

sions applyto anindividual, a group, or a program under subsection

(c).

(1) Registration Approval. The Office of Judicial Administration
must approve a registration request under subsection (d) before
the individual, group, or program becomes a filing user.

(2) Permissive Filing. Once approved under subsection (e)(1), a
filing user is permitted to electronically file a document in a
district court.

Electronic Filing Required; eCourt Case Management System.

In a district court operating under the Kansas eCourt case manage-

ment system, an individual, a group, or a program under subsection

(c) must register as a filing user under subsection (d) and must elec-

tronically file any document.

Exceptions to Electronic Filing Requirement. A filing user under

subsection (f) may file a document by paper under the following

circumstances:

(1) ajudge of the district court grants permission for the filing user
to file a document by paper because of the unique characteris-
tics of the document;

(2) astandard operating procedure adopted by the judicial admin-
istrator permits the filing user to file a document by paper;

(3) the approved district court electronic filing system is unavaila-
ble; or

(4) the filing user’s technology fails.
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(h) Standard Operating Procedures. The judicial administrator is au-
thorized to adopt standard operating procedures consistent with this
rule to facilitate the electronic filing process in district courts. In de-
veloping these procedures, the judicial administrator will consult
with stakeholders, as appropriate.

[History: New rule adopted effective December 27, 2021.]

Rule 123

COVER SHEET; PRIVACY POLICY REGARDING PERSONAL
IDENTIFIERS

(a) Cover SheetRequired. Aparty that files a case must submita cover
sheet with the initial pleading or complete the information required
for electronically filinga new case. The judicial administrator may
exclude categories of cases from this requirement. The cover sheet
must be in substantial compliance with the forms located on the ju-
dicial council website. The following rules apply:

(1) Cover Sheet Handling. The cover sheet:

(A) must not be retained in the case file;

(B) is not subject to Rule 108; and

(C) may be shredded or otherwise destroyed within a reasona-
ble time after the case is entered into the case information
system.

(2) Confidential Information. Social security numbers and birth
dates supplied on a cover sheet or for electronic filing are con-
fidential and may not be disclosed to the public.

(3) Divorce, Child Custody, Child Support, and Maintenance
Cases. Inan actionfor divorce, child custody, child support, or
maintenance, the cover sheet or electronic filing information
must include, if known, social security numbers and birth dates
for the parties and the parties’ children.

(b) Exclusion of Personal Identifiers from Documents. Unless other-
wise required by law or court order, parties and their attorneys must
not include—or must partially redact when inclusion is necessary—
the following personal identifiers from all documents and accompa-
nying exhibits filed with the court:

(1) Social Security Number. If an individual’s social security
number mustbe included in a pleading, only the last four digits
should be used.

(2) Birth Date. If an individual’sbirth date must be included in a
pleading, only the year should be used.

(3) Financial Account Number. If a financial account number is
relevant, only the last four digits of the number should be used.
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(©)

Clerk Does Not Review Document for Personal Identifiers. A
party and the party’s attorney are solely responsible for redacting
personal identifiers. The clerk will not review a document for com-
pliance with this rule.

[History: New rule effective July 1,2005; Am. effective September 8,
2006; Restyled rule and amended effective July 1,2012; Am. (a) and (b)
effective November 18, 2016.]

(@)

(b)
(©)

(d)
()

()

(9)

Rule 124
CONTACT INFORMATION

Collection of Information.

(1) To facilitate case processing, scheduling, or participation in a
hearingor trial, a court may request contact information from
any witness or potential juror.

(2) The contact informationa court may request is limited to a cur-
rent mailing address, phone number, and email address.
Form. The court must use a form available from the Office of Judi-

cial Administration to collect the contact information.

Completion of Form Is Voluntary. A witness or potential juror's

decision to complete the form requesting contact information is vol-

untary.

Not a Public Record. The form containing the contact information

is not a public record under the Kansas Open Records Act.

Access to Completed Form. A completed form containing contact

information mustbe kept confidential and may only be accessed by

court personnel. Court personnel may only use the form to facilitate
case processing, scheduling, or participation in a hearing or trial.

Retention of Completed Form.

(1) The court mustretainthe completed form in a secure electronic
or physical location.

(2) The court must not retain the completed form in the case file
maintained by the clerk of the district court.

(3) If the court retainsthe completed form in a physical location, it
must keep the form in a separate paper file.

Destruction of Completed Form. The court must destroy a com-

pleted form containing contact information, whether stored in an

electronic or physical location, when the following time period ex-
pires:

(1) if the information is from a witness, 30 days after the case is
closed;

(2) if the information is from a potential juror, 30 days after the
court dismisses the potential juror from serving on a jury; or
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(3) if the information is froma juror, 30 days after the court dis-
misses the jury.

[History: New rule adopted effective September 29, 2020.]

MOTIONS, DISCOVERY, PRETRIAL PROCEDURES, AND
RELATED MATTERS

Rule 131
NOTICE OF HEARINGS AND TRIAL SETTINGS

[History: Repealed effective July 1,2012.]

Rule 132

ATTENDANCE AT DEFAULT JUDGMENT AND EX PARTE

MATTER

When required by the court, a party or the party’s attorney person-

ally must presenta request for default judgment, an ex parte application,
or a formal matter not requiring a hearing.
[History: Rule restyled and amended effective July 1, 2012.]

(@)

(b)

(©)

Rule 133
MEMORANDUM AND ARGUMENT ON MOTION

Form of Motion. Every written motion must—in the motionor in
an accompanying memorandum—uwithout extended elaboration,
state the reasons for the motion and cite authorities, if any, the court
should consider in ruling on the motion.
Response. An adverse party may filea memorandum in opposition
to a motion, stating without extended elaboration the reasons the
motion should be denied and citing authorities, if any, the court
should consider in rulingon the motion. Except as otherwise pro-
vided by statute or these rules, the response must be filed no later
than 7 days after service of the motion or as otherwise provided by
the court.

Oral Argument. The followingrules govern oral argumentand rul-

ings on motions.

(1) When Oral Argument Is Requested. A party may request oral
argument—either in the motion or in a response filed by the
adverse party under subsection (b). The court must grant a
timely request for oral argument unless it statesin the ruling or
by separate communication that oral argument would not aid
the court materially.
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(2) When Oral Argument Is Not Requested. If no party requests
oral argument, the court may:
(A) set the matter for hearing; or
(B) rule on the motion immediately and communicate the rul-
ing to the parties.

[History: Am. effective September 8, 2006; Am. (c) effective July 1,
2010; Restyled rule and amended effective July 1, 2012.]

(a)

(b)

Rule 134
NOTICE OF RULING

General Rule. If the court rules on a motion or other application
when an affected party who has appeared in the action is not pre-
sent—eitherin person or by the party’s attorney—the courtimme-
diately must serve notice of the ruling.

Exceptionfor Case with LargeNumber of Parties. The court may
modify the notice requirement in subsection (a)—on motion or on
its own—in an action involving an unusually large number of par-
ties.

[History: Am. effective September 8, 2006; Restyled rule effective July
1,2012)]

(@)

Rule 135
WRITTEN DISCOVERY: FORM AND LIMITATIONS

Interrogatories.
(1) Form. An interrogatory must:
(A) state the question in clear, concise language; and
(B) leavesufficientspace after the question to insertananswer.

(2) Service. The original mustbe served on adverse counsel, or the
opposing party if unrepresented, and copies must be served on
all counsel of record and unrepresented parties not in default for
failure to appear.

(3) Number Limitedin Chapter 60 Damage Action. Unless the
court orders otherwise, the number of interrogatories in a dam-
age action under K.S.A. Chapter 60is limited to 30, counting
subparagraphs.

(b) Responses to Interrogatories.

(1) Form. If an answer does not fit in the space provided, it must
be attached as anappendix and clearly identified by number.
(2) Service. The original, with answers inserted or attached under
paragraph (1), must be served on counsel for the party pro-
pounding the interrogatoriesand copies must be served on all
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counsel of record and unrepresented parties not in default for
failure to appear.

(c) Alternative Service Method for Written Discovery, Requests,
and Responses. In lieu of service by mail, interrogatories, a request
for production, and a request for admission, and responses to them,
may be served as an attachment—in a commonly used word pro-
cessing format—to an electronic mail transmission.

[History: Amendedeffective August 25,1987; Am. effective September

8, 2006; Am. (a) and (c) effective July 30, 2009; Restyled rule and

amended effective July 1,2012.]

Rule 136
DISCOVERY CONFERENCE
[History: Repealed effective March 11, 1999.]
Rule 137
WRITTEN COMMUNICATION WITH COURT

(a) In General. This rule does not supersede any statute or rule that
governs document filing.

(b) Brief, Memorandum, or Other Communication with the Court.
Unless the court directs otherwise:

(1) the original of a brief, memorandum, or other communication
with the court must be filed in the county where the case is
pending;

(2) a copy must be served on all counsel of record and unrepre-
sented parties not in default for failure to appear; and

(3) if the courtis part of a multicounty judicial district, a copy of
each brief, memorandum, or other communication with the
court must be sent to the assigned judge at the judge’s cham-
bers.

(c) Counsel’s Duty to Notify Court When Matter is Ready for De-
cision. When a brief or memorandum relates to a matter being sub-
mitted to the court for decision, counsel must notify the courtwhen
the filings with the clerk are completed or the matter is otherwise
ready for decision.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1,2012.]
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Rule 138
OPENING OF DEPOSITION

A deposition in a pending case—which has been filed under K.S.A.

60-205(d) or by courtorder under K.S.A. 60-230(f)—may be opened as
allowed by the court.

[H
eff

(a)

(b)

(©)

(d)

(e)

istory: Am. effective September 8, 2006; Restyled rule and amended
ective July 1,2012.]

Rule 139

DOMESTIC RELATIONS AFFIDAVIT; SUPPORT ORDER
AND PAYMENT

Domestic Relations Affidavit Required in Divorce, Annulment,
or Separate Maintenance Case. All parties—including unrepre-
sented parties—in a divorce, annulment, or separate maintenance
case must prepare and file a domestic relations affidavit on the form
set forth in the appendix ofthe Kansas Child Support Guidelines. In
a contested case, the parties must exchange domestic relations affi-
davits before trial.

Domestic Relations Affidavit Requiredin Matter Involving Sup-

port. A domestic relations affidavit must be included with:

(1) an ex parte motion that includes a request for temporary sup-
port;

(2) a motion to modify an existing support order; and

(3) aresponse or answer challenging:

(A) asupport order; or
(B) facts contained in a domestic relations affidavit.

When Child Support Worksheet Required. When child support

is an issue, a child supportworksheet—on the form set forth in the

appendix of the Kansas Child Support Guidelines—must accom-
pany the domestic relations affidavit.

No Ex Parte Order Without Required Attachment. An ex parte

support order may notbe issued in the absence of an accompanying

domestic relations affidavit or child support worksheet required un-

der subsection (b) or (c).

Service.

(1) ExParteOrder.Acopyofanex parte supportorder—andany
accompanying domestic relations affidavit or child support
worksheet if required under subsection (b) or (¢)—must be
served promptly on the individual to whom it is addressed.

(2) Motionto Modify Support Order. A party filinga motion to
modify a support order must serve the motion, along with a
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copy of the domestic relations affidavit—and a copy of the
child supportworksheetif the order is for child support—onthe
adverse party.

(f) Filingand Service of Required DocumentinResponse to Motion
to Modify. A person challengingamotion to modifya supportorder
or facts contained in an accompanying domestic relations affidavit
or child support worksheet must file and serve a domestic relations
affidavit—andachildsupportworksheet if the motionseeks to mod-
ify child support—prior to the hearing on the motion to modify.

(9) Support Payment. Unless the court orders otherwise, every child
support or spousal support payment—whether temporary or perma-
nent—must be made to the Kansas Payment Center.

[History: Am. effective December 30, 1985; Am. effective April 1,

1990; Am. (c) effective October 7,2004; Am. (g) effective September 8,

2006; Restyled rule and amended effective July 1, 2012.]

Rule 140
FINAL PRETRIAL CONFERENCE PROCEDURE

(a) Timing. A final pretrial conference under K.S.A. 60-216(e) may be
held when discovery is complete. The parties must be prepared to
complete the procedural steps stated in subsection (c). If a final pre-
trial conferenceis held, it must be held at least 14 days before trial.

(b) Participants. If a final pretrial conference is held, the court must
conductthe conference and participate throughout. An attorney who
will participate in the trial must attend the conference. A party may
be—and if the court orders, must be—present at the conference.

(c) Procedural Steps. A final pretrial conference must be conducted
substantially in conformity with the following procedural steps:
(1) Each party, beginning with the plaintiff, states concisely:

(A) the party’s factual contentions; and
(B) thetheory of the party’s action, defense, or claim for re-
lief.

(2) The court rules on any proposed amendments.

(3) Thecourtand parties confer about undisputed matters and re-
quest admissions and stipulations.

(4) Parties submitin writing the names and addresses of witnesses
parties plan to call. Parties must be prepared to state the es-
sence of each witness’ testimony.

(5) Parties inform the court and opposing parties of all exhibits
parties intend to use at the trial. The exhibits may be marked
for identification and admitted into evidence.
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(6) The court may rule on any motions, including motions in
limine, for dismissal, judgmenton the pleadings, or summary
judgment.

(7) Parties state:

(A) whetherajury is requested and, if so, whether a jury of
less than 12 will be accepted; and
(B) the amount of time required for trial.

(8) If needed, the court appoints a guardian ad litem.

(9) The courtconsiders and rules on limiting the number of expert
and cumulative witnesses each party may call.

(10) The court states the factual issues.

(11) The court states and may rule on the legal issues.

(12) The court states and may rule on evidentiary issues.

(13) The court may rule on jury instruction issues.

(14) The parties discuss and explore settlement possibilities.

(15) The court determines whether briefs may be filed and, if so,
specifies the time for filing them.

(16) The court determines any procedures that may aid in disposi-
tion of the case, including:

(A) submissionon special verdict or general verdict and in-
terrogatories;
(B) consolidated or split trials;
(C) reference to a master; and
(D) less than unanimous verdict.
(d) Additional Matters in Condemnation Case. In a condemnation
case, the following additional matters must be considered:

(1) Date of the taking.

(2) Any inconsistency between the appraisers’ reportand the peti-
tion’s stated description of the taking.

(3) Legal description and size of the original tract before the tak-
ing.

(4) Legal description and size of the original tract taken.

(5) Size of the tract or parcel remaining after the taking.

(6) The nature of the taking—whether a fee simple interestor an
easement—and any limitations on the taking established in the
petition or appraisers’ report.

(7) Access rights taken.

(8) Any other factorsto be considered in ascertaining compensa-
tion, i.e., K.S.A. 26-513(d).

(9) The parties’ positions regarding highest and best use.

(10) Requests for admissions and stipulations.

(11) Exhibits, plats, or demonstrative evidence to be introduced.

(12) Views of the premises.
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(e)

(M
(9)

(13) For each witness-appraiser who will testify as to the value or
damage, the party calling the witness must state the witness’
valuation of the entire property or interest immediately before
the taking and, when appropriate, the valuation of that portion
of the tract or interest remaining immediately after the taking.

(14) Any special instructions needed.

(15) In the case of a temporary taking, the duration of the taking.

(16) Any motion in limine not previously ruled upon.

Post-Conference Discoveries. If an additional witness or evidence

is discovered after the final pretrial conference, the discovering

party immediately must inform, in writing, the court and all parties
not in default for failure to appear.

Pretrial Order. The court must prepare—or designate counsel to

prepare—the pretrial order.

Objectionto Pretrial Order. If a party objectsto a pretrial order,

the objection mustbe filed, with a copy of the pretrial order attached.

An objection must be filed no later than 14 days after the pretrial

order is filed unlesstrial begins in that 14-day period, in which case

the objection must be filed at the beginning of trial.

[History: Am. effective March 11, 1999; Am. (f) and (g) effective Sep-
tember 8, 2006; Am. (h) effective February 12, 2010; Am. (a) and (f)
effective July 1, 2010; Restyled rule and amended effective July 1,

2012.]
Rule 141
SUMMARY JUDGMENT
(a) Motion for Summary Judgment; Requirements. A motion for

(b)

summary judgment mustbe accompanied by afilingfee andamem-

orandum or brief that:

(1) statesconcisely, inseparately numbered paragraphs, the uncon-
troverted contentions of fact on which the movant relies;

(2) foreach fact, contains precise references to pages, lines and/or
paragraphs—or to a time frame if an electronic recording—of
the portion of the record on which the movant relies; and

(3) is filed and served on all counsel of record and unrepresented
parties not in default for failure to appear.

Response to Motion for Summary Judgment; Requirements. A

memorandum or brief opposing a motion for summary judgment

must:

(1) state—in separately numbered paragraphs that correspond to
the numbered paragraphs of movant’s memorandum or brief—
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(©)

(d)

()

(f)

(9)

whether each of movant’s factual contentions is:

(A) uncontroverted;

(B) uncontroverted for purposes of the motion only; or
(C) controverted, and if controverted:

(i) concisely summarize the conflicting testimony or evi-
dence and any additional genuine issues of material
fact that preclude summary judgment; and

(ii) provide precise references as required in subsection
(@)(2); and

(2) be filed and served on all counsel of record and unrepresented
parties not in default for failure to appear no later than 21 days
after service of the motion, unless the time is extended by local
rule or court order.

Reply to Motion for Summary Judgment; Requirements. Any

reply must be filed and served on all counsel of record and unrepre-

sented parties not in default for failure to appear no later than 14

days after service of the response, unless the time is extended by

local rule or court order.

Objection That a Fact Is Not Supported by Admissible Evi-

dence. A party may object that the material cited to support or dis-

pute a fact cannot be presented in a form that would be admissible
in evidence.

Materials Not Cited. The court need consider only the parts of the

record that have been cited in the parties’ briefs, but it may consider

other materials in the record.

Hearing or Final Submissionfor Decision. Amotion for summary

judgment may be heard only when the movant has complied with

subsection (a), and one of the following has occurred:

(1) the opposing party has complied with subsection (b) and the
movant hasfiled a reply or the time for the movantto reply has
expired; or

(2) the courtorders that the motion isdeemed finally submitted be-
cause the opposing party failed to comply timely with subsec-
tion (b), in which case the uncontroverted factual contentions
stated in the moving party’s memorandum or brief are deemed
admitted for purposes of the motion.

Findings and Conclusions by the Court. When granting a motion

for summary judgment, the court must state its findings of fact and

conclusions of law in compliance with Rule 165. When denyinga
motion, the court must state the reasons for the denial.

[History: Am.effective September 23, 1980; Restyled ruleand amended
effective July 1, 2012; Am. (a) effective February 9, 2015.]
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Rule 142

MEDICAL AND PROFESSIONAL MALPRACTICE
SCREENING PANELS

(a) Applicability. This rule governs the procedure for a medical mal-
practice screening panel under K.S.A. 65-4901 et seq. and a profes-
sional malpractice screening panel under K.S.A. 60-3501 et seq.

(b) Definitions and General Provisions.

(1) Definitions. As used in this rule:
(A) “Plaintiff” includes:
(i) aparty that has filed a petition; and
(if) aclaimantthathas not formalized a dispute by filinga
petition.

(B) “Defendant” includes:

(i) aparty that is a defendant in a pending action; and

(ii) a health care provider or professional licensee against
whom a claim has been made, but no petition has been
filed.

(C) “Judge” means the judge specified in K.S.A. 65-4901 et
seq. and 60-3501 et seq.

(D) “Party” includes a plaintiff or defendant as defined in sub-
paragraphs (A) and (B). If a party is represented, “party”
includes counsel.

(2) General Provisions.

(A) Whenevernoticeis required, notice must be served under
K.S.A. 60-205.

(B) When this rule requires that a party file a document with a
chairperson, the party mustinclude the original and three
copies. This requirement does not apply to an x-ray, of
which only the original mustbe provided. The panel chair-
person must make the original x-ray available for review
by panel members and parties.

(C) A screeningpanelis convened on the date the judge noti-
fies the parties under subsection (e).

(c) Requesting a Screening Panel. A party may request a screening
panel by filing a written request with the judge before or after a pe-
tition is filed, but no later than 60 days after the defendant subject to
the screening panel is served with process.

(d) Record Release Authorization. A plaintiff that filesa request for a
screening panel before filing a petition must furnish—toall health
care providers or professional licensees that have provided services
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(e)

()

(9)

(h)

(i)

1)

(k)

or treatment to the plaintiff in connection with the claim—an au-
thorization releasing records to the screening panel or parties. The
authorization is not a waiver for any other purpose.
Notice. After a request for a screening panel is filed—or when a
petitionis filed and the judge, under K.S.A. 65-4901, determines a
screeningpanel should be convened—the judge must notify the par-
ties. The notice must include the name of the attorney selected as
chairperson and instruct the parties to select the other panel mem-
bers no later than 14 days after the notice is served.
If Multiple Parties Cannot Agree on Panel. If a claim involves
multiple plaintiffs or multiple defendants and the parties cannot
agree on a three-member panel or enlarged panel, the judge may:
(1) convene one or more screening panels;
(2) select the same chairperson for all panels; and
(3) suggest or require that all panels meet separately or jointly.
Discoveryina Pending Action. The judge may issue an order par-
tially or completely staying discovery pending a screening panel’s
report.
Plaintiff to Provide Documents. No later than 30 days after the
judge notifies the parties that a screening panel will be convened,
the plaintiff must file a copy with the chairperson—serving a copy
on the other party—ofall medical records, medical care facility rec-
ords, x-rays, test results, treatises, documents, tangible evidence,
and written contentions on which the plaintiff relies.
Defendant to Provide Documents. No later than 30 days after
plaintiff’s filing under subsection (h), a defendant must file a copy
with the chairperson—serving a copy on the plaintiff—of all medi-
cal records, medical care facility records, x-rays, test results, trea-
tises, documents, tangible evidence, and written contentions not yet
provided on which the defendant relies.

Written Contentions. A party’swritten contentions under subsec-

tion (h) or (i) must contain:

(1) astatement of the factual and legal issues;

(2) abrief statement of the facts—Ilimited to facts included in ma-
terial filedwith the chairperson—in support of the party’s claim
or defense; and

(3) abrief statementof the applicable law, including citation of au-
thority.

Panel Member Qualifications and Requirements.

(1) A health care provider or professional licensee may not serve
on a screening panel if the provider or licensee has:

(A) knowledge of any material facts in the case; or
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()

®3)

(4)

(%)

(B) arelationship witha party that would affect the panel mem-
ber’s impartial consideration of the case.

To serve on a screening panel, a health care provider or profes-

sional licensee must have expertise in the subject matter of the

claim.

A panel member must not discuss the facts of the case outside

the regular meetings of the screening panel or permit othersto

discussthe facts with the panel member. A panel member must

report immediately to the chairperson any attempt by anyone to

discuss the facts of the case with the panel member.

A panel member mustsign a statement acknowledging the duty

to consider the case impartially. The statement must be in sub-

stantially the following form:

Statement of Panel Member

I have no knowledge of material facts of the case, or relationship with any
of the parties, which might affect my impartial consideration of the case.

I have had no contactwith any party concerningthe facts of the case other
than contacts disclosed to the chairperson of the panel.

1 will not discuss the facts of the case outside the regular meetings of the
paneland will report immediately to the chairperson any attempt by anyone to
discuss the facts of the case with me.

(Signature of Panel Member)

The chairperson must provide to panel members for signature
the statementrequired by paragraph (4), accompanied by a copy
ofthisrule, the relevant statutes concerningthe screening panel,
and a letter briefly explaining or describing:

(A) the parties involved;

(B) the panel’s composition;

(C) the panel’s basic procedure;

(D) the general issues the panel must determine;

(E) the requirement of impartial consideration; and

(F) the panel members’ compensation.

() Organization and Conduct of Meetings.

1)

(2)
(3)
(4)

As soon as practicable, the chairperson of a screening panel
must convene the screening panel at a time and place agreed
upon by the panel membersand must notify the parties of the
meeting date.

A screening panel may not take oral testimony.

A party may not attend a screening panel meeting.

A screening panel must determine whether the parties have pro-
vided sufficient material to enable the panel to decide:

(A) whetherthere wasadeparturefromthe standard of practice
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()

(6)

()

(8)

(9)

required of the health care provider or professional licen-
see; and

(B) ifthere was a departure, whether the departure from the re-
quired standard of practice caused the plaintiff’s claimed
damages.

If a screening panel determines that it requires further infor-

mation or legal authority, the chairperson may:

(A) request the parties to provide the additional information or
authority required, which must be limited to the factual is-
sues stated in the parties’ contentions; and

(B) submit written questions to the parties.
Requested additional information or authority and answers—
which need not be verified under oath—must be filed with the
chairperson no later than 14 days after service of the request or
written questions under paragraph (5). Acopy of additional ma-
terial or answers provided to the chairperson must be served on
the other party.

A chairperson’s duties include:

(A) conducting such meetings as may be necessary to deter-
mine the facts; and

(B) advising other panel members of the applicable rules of
law, which must be stated in the panel’s opinion.

A screening panel must:

(A) review all materials submitted by the parties;

(B) decide the facts;

(C) fromthe decided facts determine whether therewas a de-
parture from the standard of practice required of the health
care provider or professional licensee; and

(D) if itdeterminesthatthere was a departure fromthe standard
of practice, whether the departure caused the plaintiff’s
claimed damages.

A screeningpanel’s findings must be based on reasonable prob-

ability but need not be based on scientific certainty.

(10)A screening panel must prepare a written opinion that includes

its findings. Any materials considered by the panel that were

not provided by the parties must be itemized in the panel’s re-

port. The opinion must be supported by corroborating refer-

ences to published literature and other relevant documents and

must:

(A) state the standard of practice of the health care provider
specialty or profession involved under the facts of the
claim;
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(B) state whether there was a departure from the standard of
practice of the health care provider specialty or profession
involved or state the reasons why the panel is unable to de-
termine whether there was a departure; and

(C) if the panel finds there was a departure, state:

(i) the facts that support the finding;

(i) whether the departure caused the plaintiff’s claimed
damages or state the reasons why the panel is unable
to determine whether the departure caused the dam-
ages; and

(iii) if the panel finds the departure caused the damages,
state the facts that support the finding.

[History: New rule promulgated February 7, effective March 15, 1977;
Am. (d)(2), (6), (8), (10) effective September 11, 1979; Am. (c) promul-
gated May 7, effective July 1,1986; Am. effective August24,1988; Am.
(a) effective September 8,2006; Am. (d) effective July 1,2010; Restyled
rule and amended effective July 1, 2012.]

Rule 143

PROBATE PROCEEDING: TIME FOR HEARING WHEN
DEFENSE TO PETITION FILED

(a) Hearing Continued When Defense Filed. When a defense to a pe-
tition—other than a general denial such as one by a guardian ad li-
tem or an attorney under the Servicemembers Civil Relief Act—is
filedina probate proceeding, the court must continue the hearingon
the petition forat least 14 days unless the court finds there is a com-
pelling reason to hear the petition immediately or continue the mat-
ter for a shorter period of time.

(b) NoticeofHearing. Notice of amodified hearingdate ordered under
subsection (a), witha copy of the filed defense, must be given under
K.S.A. 59-2208.

[History: New rule promulgated May 23, effective September 1, 1977,

Am. effective April 1,1987; Am. effective September 8, 2006; Restyled

rule and amended effective July 1, 2012.]

Rule 144

APPLICATION OF DISCOVERY TO K.S.A. CHAPTER 59
PROCEEDING

In a proceedingunder Kansas Statutes Annotated, Chapter 59, the
parties may use the discovery procedures in K.S.A. 60-226 through 60-
237 if a factual issue has been raised by a written defense. Local and
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Supreme Court rules governing these discovery procedures also apply.
[History: Newrule effective December23,1977; Am. effective June 26,
1995; Restyled rule effective July 1,2012.]

Rule 145

USE OF TELEPHONE OR OTHER ELECTRONIC
CONFERENCE

The courtmay use atelephoneor other electronicconference to con-

duct any hearing or conference other than a trial onthe merits. For a trial
on the merits, K.S.A. 60-243(a) applies. The court may require the par-
ties to reimburse the court for any costs incurred.

[History: Newrule effective December 11,1980; Am. effective Septem-
ber 8, 2006; Restyled rule and amended effective July 1,2012.]

(a)

(b)

(©)

(d)

()

Rule 146

CONSOLIDATION OF MULTIDISTRICT LITIGATION
ON MOTION OF PARTY

Motionto Consolidate. A motion by a party to consolidate multi-
districtlitigation under K.S.A.60-242(c) mustbe filedwith theclerk
ofthe appellate courtswith proof of service on all counsel of record,
unrepresented parties not in default for failure to appear, and the
clerks of the district courts in which the actions are pending.
Proofof Service. Proof of service under subsection (a) must include
the address, telephone number, fax number, and e-mail address of
all counsel of recordand unrepresentedparties notin default for fail-
ure to appear.

Docketing. On receiptof a motion and proof of service under sub-
section (a), the clerk must docket the motion and submit it to the
court. There is no docket fee for a motion under this rule.
Applicable Statutesand Rules. A motion under subsection (a) and
any response to the motion are subject to Rule 5.01 and K.S.A. 60-
205, 60-206(a) and (d), 60-210, and 60-211.

Effect on District Court Proceedings. A motion under subsection
(a) does notstay any partof the district court proceedings or deprive
the district courts of jurisdiction over the pending actions.

[History: New rule effective October 17, 1985; Restyled rule and
amended effective July 1, 2012.]
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Rule 147

NOTICE OF CHALLENGE TO STATUTE OR
CONSTITUTIONAL PROVISION IN CRIMINAL CASE

(a) Notice Requirements. A party in a criminal case before a district
courtor any judge of a district court that contests or calls into doubt
the validity of any Kansas statute or constitutional provision on
grounds that the law violates the state constitution, federal constitution,
or any provision of federal law must serve notice of the disputed
validity onthe prosecutingattorney representing the statein the mat-
ter. The notice must state that the prosecuting attorney is being pro-
vided notice under K.S.A. 75-764.

(b) Filing of Notice. A party that gives notice under this rule must
promptly filea copy of the notice with the clerk of the district court,
along with a certificate of service.

(c) Failure to Respond to Notice. A prosecuting attorney is deemed to
have failed to respond to the notice if the prosecuting attorney does
not file a written response addressing the validity of the challenged
law within 21 days after notification is served.

(d) Notice to Attorney General. If a prosecuting attorney fails to re-
spond, ajudge of the district court mustdirecttheclerk of the district
court to give notice to the attorney general of Kansas ona form pre-
scribed by the judicial administrator. The clerk of the district court
must record the date notice was given to the attorney general in the
register of actions for the case.

(e) Sufficiency of Notice. Any notice provided under this rule will be
deemed sufficient if it is in substantial compliance with the form set
forth by the judicial administrator.

(f) Application. This rule does notapply in any action or proceeding
in which the attorney general is the party disputing or defending the
validity of the law at issue.

[History: New rule effective September 6, 2016.]

Rule 148

NOTICE OF CHALLENGE TO STATUTE OR
CONSTITUTIONAL PROVISION IN CIVIL CASE

(a) Notice Requirements. A party in a civil case before a district court
or any judge of a district court that contests or calls into doubtthe
validity of any Kansas statute or constitutional provision on grounds
that the law violates the state constitution, federal constitution, or
any provision of federal law must serve a notice of the disputed va-
lidity on the attorney general of Kansas. The notice must state the
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attorney general is being provided notice under K.S.A. 75-764.

(b) Filing of Notice. A party that gives notice under this rule must
promptly filea copy of the notice with the clerk of the district court,
along with a certificate of service.

(c) Failure to Give Notice. If a party fails to give notice as required by
this rule, a judge of the district court may direct the clerk of the dis-
trictcourtto give notice to the attorney general on a form prescribed
by the judicial administrator. The clerk of the district court must rec-
ord the date notice was given to the attorney general in the register
of actions for the case.

(d) Sufficiency of Notice. Any notice provided underthis rule will be
deemed sufficient if it is in substantial compliance with the form set
forth by the judicial administrator.

(e) Application. This rule does notapply in any action or proceeding
in which the attorney general is the party disputing or defending the
validity of the law at issue.

[History: New rule effective September 6, 2016.]

TRIALS AND RELATED MATTERS
Rule 160

BROADCASTING OR RECORDING A COURT PROCEEDING
FOR PUBLIC ACCESS

(a) Applicability. Thisrule appliesto a district court when providing
public accesstoacourtproceeding by live broadcastingor by record-
ing the proceeding by any electronic means or method. But this rule
does not apply to the following:

(1) acourtelectronically recording a proceeding under Rule 360 as
part of the court record,;

(2) a member of the mediabroadcasting or recording in a court fa-
cility as permitted by Rule 1001; and

(3) anonmedia person using anelectronic device in a courtroom as
permitted by Rule 1002.

(b) Permissive Broadcast or Recording; Preservation. If a courtpro-
ceeding is open to the public, the court may do one or more of the
following:

(1) broadcast the proceeding live, including by livestreaming over
the internet or in a closed-circuit feed;

(2) record the proceeding; and

(3) preserve any recording of the proceeding.
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(c) Protecting Integrity of Court Proceeding. A court should broad-
cast or record a court proceeding in a manner that protects the integ-
rity of the proceeding. The court may consider any aspect of the
broadcasting or recording process that could affect the administra-
tion of justice, including whether the process would be inconsistent
with the parties’ rights and whether the broadcasting or recording
activity would unduly distract the parties.

(d) Additional Means of Public Access. The following provisions ap-
ply if a broadcastor recording is not the only means for the public
to access a court proceeding that is open to the public:

(1) the courthas no duty to stop the proceeding if the broadcast or
recording fails for any reason unless the failure impacts the
court record; and

(2) aparty may move the courtto prevent publicaccessthrough a
broadcast or recording due to sensitive subject matter or other
good cause.

(e) Only Means of Public Access. The following provisions apply if a
broadcast is the only means for the public to access a court proceed-
ing that is open to the public:

(1) the court must stop the proceeding if the broadcast fails for any
reason andmust notresume the proceedinguntil thecourt either
restores the broadcast or provides another means for the public
to access the proceeding; and

(2) ifa party requeststo limit public access, the court must comply
with applicable law regarding closing a court proceeding, in-
cluding K.S.A. 60-2617.

(f) Initiating and Terminating Broadcast or Recording. A court
must capture the entire proceeding when broadcasting or recording
a courtproceeding. The courtshould start the broadcast or recording
prior to beginning the proceeding and should continue the broadcast
or recording until after terminating the proceeding.

(9) Protecting Privileged Attorney-Client Communications.

(1) Attorney’s Responsibility. Anattorney has the ultimate respon-
sibility to prevent privileged attorney-client communications
from being broadcast or recorded. The attorney should silence
the microphone and be aware of camera anglesthat could dis-
close written or oral communications between the attorney and
client.

(2) Court’s Discretion. A court should consider taking steps to
preventthe broadcastingor recording of privileged attorney-cli-
ent communications. The court is not required to erase or oth-
erwise change any recording of a privileged communication, but
the court may do so on motion of a party.
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[History: New rule adopted effective September 26, 2023.]
Rule 161

COURTROOM DECORUM

(a) When present during a court proceeding, an attorney or party
must—through conduct, demeanor, and attire—show respect for the
dignity and authority of the court, and the proceedings must be
maintained as an objective search for the applicable facts and the
correct principles of law.

(b) Exceptas permitted under Rule 1001, photographic or electronic re-
cording is not allowed.

(c) Unless otherwise authorized by local rule or permitted by the court:
(1) An attorney or party must stand, if physically able, when ad-

dressed by the court or when speaking to the court;

(2) An attorney or party must stand, if physically able, when inter-
rogatingawitnessand should refrain frommovingabout unless
necessary to presentan exhibitor otherwise assistthe court;and

(3) Only one attorney may examine or cross-examine a witness on
behalf of all parties united in interest.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1, 2012.]

Rule 162
CONFLICT IN TRIAL SETTINGS IN DISTRICT COURT

When an attorney has a conflict in trial settings and the involved
district judges cannot resolve the conflict, the matter must be referred to
the departmental justice. If the district courts are in different judicial de-
partments, the matter must be referred to both departmental justices.
[History: Am effective September 8, 2006; Restyled rule effective July
1,2012]

Rule 163
INEFFECTIVE STIPULATION

Acourtisnotrequiredto give effectto a stipulationbetween counsel
or an oral admission of counsel which is not:
(a) inwritingandsigned by the counsel to be charged with the stip-
ulation or admission; or
(b) made a part of the record.
[History: Rule restyled effective July 1, 2012.]
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Rule 164

REQUIRED FACTUAL STATEMENTS IN DIVORCE,
ANNULMENT, AND SEPARATE MAINTENANCE CASES

[History: Repealed effective July 1, 2012. The contentappears now in
Rule 139.]

Rule 165
REASONS FOR DECISION

(a) Court Must State Findings of Fact and Conclusions of Law. Ina
contested matter submitted to the court without a jury—and when
the court grants a motion for summary judgment—the court must
state its findings of fact and conclusions of law in compliance with
K.S.A. 60-252.

(b) Presumption That Evidence Was Considered. If evidence was
admitted over proper objection in a matter submitted to the court
without a jury, and in the reasons for the decision the court does not
state that the evidence—specifying the evidence with particular-
ity—was not considered, then it will be presumed in a subsequent
proceeding that the court did consider the evidence in reaching its
decision.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1, 2012.]

Rule 166

TIME FOR RULING ON MOTION; MATTER TAKEN
UNDER ADVISEMENT

(a) Ruling on Motion. A judge of the district court must issue a ruling
on a civil motion no later than 30 days after the motion’s final sub-
mission except for a ruling on a motion for summary judgment,
which must be issued no later than 60 days after final submission.

(b) Rulingon Other Civil Matter TakenUnder Advisement. Ajudge
of the district court who takes under advisement a civil matter other
than a motion must issue a ruling on the matter no later than 90 days
after the matter’s submission.

(c) Reporting Requirement. Ifajudge of the district court failsto issue
a ruling within the time required under subsection (a) or (b), the
judge must—no later than 7 days after the expiration of the time
period—file with the judicial administrator a written reportstating
the title of the case and case number, the nature of the matter taken
under advisement, and the reason the judge has not entereda judg-
ment, ruling, or decision. The judicial administrator may require



DisTrRICT COURTS 233

supplemental reports until final disposition of the matter taken under
advisement and must furnish copies of all reports received to the
appropriate departmental justice.
[History: Am.effective December 11,1980; Am.effective July 1, 2010;
Restyled rule and amended effective July 1,2012.]

Rule 167
USE OF JUROR QUESTIONNAIRE

A districtcourtmay use a juror questionnaire. A juror questionnaire
is nota publicrecord under the Kansas Open Records Act. A juror ques-
tionnaire may be substantially similar to the judicial council form.
[History: Am. effective July 1, 2010; Restyled rule effective July 1,
2012]

Rule 168
CLOSING ARGUMENT TO JURY

(a) Plaintiff’s Closing Argument. The following rules apply to the fi-
nal portion of plaintiff’s closing argument to a jury:

(1) The argument may not exceed the lesser of:

(A) one-half the aggregate time allotted for plaintiff’s closing
argument; or

(B) the time used in the opening portion of plaintiff’s closing
argument;

(2) Plaintiff may not argue a general issue not discussed in the
openingportion of plaintiff’s closingargument, unlessin rebut-
tal; and

(3) If, after the opening portion of plaintiff’s closing argument, de-
fendant waives argument, no further argument is permitted.

(4) As used in subsection (a), “plaintiff” includes the State in a
criminal case.

(b) Defendant’s Closing Argument. If plaintiff does not have the bur-
den of persuasionon any issue, the rules in subsection (a) apply to
defendant’s closing argument.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1, 2012.]

Rule 169
POSTTRIAL COMMUNICATION WITH JURORS
[History: Repealed effective October 2, 2018.]
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(a)

(b)

(©)

(d)

(e)

Rule 170
PREPARATION OF ORDER

Order; Content. Whenthe courtdirectsa party to prepare an order,

the party must prepare the order in accordance with the court’sdi-

rections. As used in this rule, “order” includes a journal entry or
other document containing a court ruling.

Duties of Party Preparing Order. A party directed to prepare an

order must, no later than 14 days after the court’sdirection, unless

the court specifies a different time:

(1) serveon counsel of record and unrepresented parties not in de-
fault for failure to appear a copy of:

(A) the proposed order; and

(B) anotice that, unlessan objectionis received no later than
14 days afterservice of the proposed order, the order will
be filed with the court; and

(2) file a certificate of service with a copy of the order and notice
attached.

Objections. An objectionto a proposed order must be served—no

later than 14 days after service of the proposal—on the party that

drafted it.

Submission to Court.

(1) If noobjection to aproposed order is served before the expira-
tion of the time under subsection (c) for serving objections, the
drafter must submit the original to the court for approval.

(2) If thereisan objection, the parties must make a reasonable ef-
fort to confer to resolve the objection and, if agreement is
reached, the drafter must submitthe agreed journal entry to the
court for approval. A “reasonable effort to confer” requires
more than sending a communication to the opposing party. It
requires that the partiesin good faith converse, compare views,
and deliberate, or in good faith attempt to do so.

(3) If—after reasonable effort to confer—the parties have not
agreed on the terms of the order, the drafter must submit the
original draft and the objectionto the court and the court must
settle the order, with or without a hearing.

Title to Real Estate. An order, journal entry, or judgment that

changesthe ownership or title to real estatemust contain on the mar-

gin of the first page the notation “TITLE TO REAL ESTATE IN-

VOLVED.”

[History: Am. effective September 1, 1982; Am. effective September 8,
2006; Am. (a) effective July 1, 2010; Restyled rule and amended effec-

tive

July 1,2012.]
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Rule 171
BAILIFF’S OATH OR AFFIRMATION

A person ordered by the court to have charge of a jury during the
jury’s deliberations must subscribe to an oath or affirmation. The oath or
affirmation must be filed with the clerk. The oath or affirmation remains
in effect after filing unless the court sets it aside, and a new oath or affir-
mation is not required if the person acts as a bailiff in a subsequent case.

The form of the oath or affirmation should be as follows:

[OATH] [AFFIRMATION]

1, the undersigned, a duly appointed, qualified, and acting officer of the District Court
of County, Kansas, do solemnly [swear] [affirm]to perform faithfully
the duties of bailiff as assigned and in the manner prescribed by the court.

Further, when acting in the capacity of bailiff and a jury is entrusted to me by the
court, I will keep the jurors together only in places designated by the court until they agree
upon a verdict or are discharged by the court, subject to an order of the court permitting
them to separate temporarily at night and at their meals.

I do solemnly [swear] [affirm] that | will notallow any communicationsto be made
to the jurors or make any myself unless by order of the court and, before their verdict is
rendered, | will not communicate to any person the state of their deliberations or the verdict
agreed upon.

[So help me God.]

Subscribed and [sworn] [affirmed]before me this dayof ,20

Clerk of the District Court

By

Deputy Clerk

[History: New rule effective September 1, 1982; Am. effective Septem-
ber 8, 2006; Rule restyled effective July 1, 2012.]

Rule 172
EXPEDITED JUDICIAL PROCESS; SUPPORT; VISITATION

(a) Hearing Officer; Appointment. To increase effectivenessin sup-
port, visitation, and parentage proceedings, the chief judge in each
judicial district may appointa judge of the district court,a court trus-
tee, or an attorney licensed to practice law in the state of Kansasto
preside as a hearing officer at a summary hearing on:

(1) the establishment, modification, or enforcement of support (un-
der the Kansas Parentage Act, K.S.A. 23-2201 et seq.; the Uni-
form Interstate Family Support Act, K.S.A. 23-36,101 et seq.;
K.S.A. 39-718b; K.S.A. 39-755; K.S.A. 23-3001 to 23-3006;
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(b)

(©)

(d)

()

()

K.S.A. 38-2242; K.S.A. 38-2243; K.S.A. 38-2264; and the In-
come Withholding Act, K.S.A. 23-3101 et seq.); and

(2) the modificationor enforcement of parent visitation rights and
parenting time.

Hearing Officer; Judge Pro Tem. On approval by a judicial dis-

trict’s departmental justice, the chief judge of the district may ap-

pointa hearing officer who is nota judge of the district courtasa

judge pro tem. A judge pro tem. appointed under this provision has

jurisdiction and full authority to preside over matters within the

scope of this rule unless the order of appointment imposes limita-

tions.

Hearing Officer; Authority. A hearing officer appointed under

subsection (a) is authorized to:

(1) take testimony;

(2) evaluate evidence and decide the most expeditious manner to
establish, modify, or enforce a court order;

(3) accept voluntary acknowledgment of support liability and a
stipulated agreement setting the amount of support to be paid;

(4) accept voluntary acknowledgment of parentage;

(5) modify and enforce visitation or parenting time;

(6) preparewritten findings of fact and conclusions of law; and

(7) issuean order, including a default order, but an order proposed
by a hearing officer who is not a judge of the district courtand
has not been appointed as a judge pro tem. under subsection (b)
must be approved by a judge before the order is entered.

Hearing to Contest Income Withholding Order. If an obligor

contests an income withholding order, a hearing officer appointed

under subsection (a) must:

(1) seta hearing at which the obligor may assert any affirmative
defense authorized by K.S.A. 23-3106; and

(2) no later than45 days after notice of delinquency to the obligor,
issue a decision on whether to withhold income.

Support or Maintenance Order Requirements. A support or

maintenance order must specify the payment period, such as

monthly orweekly, and the date by which the first payment must be

made.

Support Obligation; Time Frame. The chief judge must monitor

cases subject to expedited judicial process to ensure that an action

to establish, modify, or enforce a support obligation is completed—

from filing to disposition—within the following time frames:

(1) 90% in 90 days.

(2) 98% in 180 days.

(3) 100% in 365 days.
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(9)

(h)

Parentage; Time Frame. The chief judge must monitor cases sub-
jecttoexpeditedjudicial processto ensure thatan action to establish
parentage and asupportobligation is completed—fromfilingto dis-
position—within the following time frames:

(1) 75% in 270 days.

(2) 85% in 365 days.

(3) 90% in 455 days.

Review of Hearing Officer Order. An order of a hearing officer—
other than a district judge—appointed under this rule is subject to
review by a district judge on a party’s motion filed no later than 14
days after the order is entered. The district judge will review the
transcript or a recording of the hearingand admitted exhibits and,
applying an abuse of discretion standard, may affirm, reverse, or
modify an order. If a transcript is not available, the district judge
will conduct a de novo proceeding.

[History: New rule effective July 29, 1985; Am. effective July 1, 1994;
Am. effective September 8, 2006; Am. (h) effective July 1, 2010; Am.
effective May 18, 2011; Am. effective September 15, 2011; Rule re-
styled and amended effective July 1, 2012.]

(@)

(b)

(©)

Rule 173

EXPEDITED PETITION FOR WAIVER OF PARENTAL
CONSENT REQUIREMENT

Immediate Case Assignment. The chief judge ineach district must
provide for an expedited judicial process for a petition to waive the
consent requirement in K.S.A. 65-6705. A petition filed under
K.S.A. 65-6705 must be assigned immediately toadistrict judge for
consideration, hearing, and decision.

Attorney List. The chief judge must maintain a confidential list of
attorneys willing—at no cost—to assist or represent a minor in a
proceeding under K.S.A. 65-6705. On notification that a minor de-
sires assistance in preparing and filinga petition for waiver of the
consent requirement, or on filing of a petition for waiver of the con-
sent requirement, the judge must appoint counsel from the attorney
list to assist or represent the minor.

Recording; Confidentiality. A proceeding under K.S.A. 65-6705
must be recorded. Arecord of the evidence in the proceeding must
be maintained confidentially, and the court must protect the ano-
nymity of the minor. The case must be captioned “In the Matter of
the Petition of Jane Doe for Waiver of Consent.” A court employee
who breaches the confidentiality of a minor seeking a waiver under
K.S.A. 65-6705 is subject to disciplinary action, including termina-
tion of employment, under the Kansas Court Personnel Rules.



238 RuULES ADOPTED BY THE SUPREME COURT

(d)

(e)

()

(9)

(h)

[H

Forms. The forms for a petition for waiver of the consent require-
ment and for instructions for delivery of the order must be available
in each district court clerk’s office on request. The forms mustbe in
substantial compliance with the judicial council forms.
Hearing; Order. The court must hold a hearing and issue its or-
der—stating findings of fact and conclusions of law—no later than
48 hours after the petition is filed, excluding Saturdays, Sundays,
and holidays. If the court fails to issue its order within the required
period, the petition is deemed granted, and the court promptly must
issue an order to that effect.
Notice of Appeal. If a minor files a notice of appeal from an order
denyinga petition to waive the consent requirement in K.S.A. 65-
6705,the courtimmediately must order preparationofaconfidential
transcript of the proceedingsat no cost to the minor. Copies of the
order and the notice of appeal must be filed by the appellant with
the clerk of the appellate courtsimmediately upon filing the notice
of appeal in district court. The transcript must be filed with the clerk
of the district court no laterthan 3 days after the filing of the notice
of appeal in district court.
Recordon Appeal. The clerk of the district court, no later than 7
days after the filing of the notice of appeal, must compile and trans-
mit to the clerk of the appellate courts, insofar as possible in the
chronological order of their filing:
(1) the following original documents:

(A) the petition for waiver of the consent requirement;

(B) the district court’s order;

(C) the notice of appeal;
(2) the transcript of the district court proceeding; and
(3) any other document or exhibit that is part of the record.
Time Computation. Exceptas otherwise specifically provided by
subsection (e), K.S.A. 60-206(a) governs in computing any pre-
scribed period of time.

istory: New rule effective July 1, 1992; Am. effective February 8,

1994; Am. effective September 8, 2006; Am. (f) effective July 1, 2010;

Re

(a)

styled rule and amended effective July 1, 2012.]
Rule 174

FORMS REQUIRED IN A CHILD IN NEED OF CARE
PROCEEDING

Forms Required. To ensure compliance with federal and state law,
a district court must use the applicable Judicial Council form when
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entering any of the following orders in a child in need of care pro-

ceeding:

(1) placinga childin the custody of a person other than the child’s
parent or legal guardian;

(2) rulingin a permanency hearing;

(3) rulingin a proceeding in which the Indian Child Welfare Act
applies;

(4) ruling on adjudication, disposition, or termination of parental
rights;

(5) rulingonachild’splacementinaqualified residential treatment
program;

(6) rulingon a requested review of a child’s change of placement;
or

(7) terminating the court’s jurisdiction.

(b) Attachments. To include additional information, a district court
may attach an additional order or supplementalaffidavit to a Judicial
Council form required under this rule.

(c) Administrative Matters.

(1) Official File. Adistrict court must maintain all orders and any
attachments in the official file.

(2) Required Data Entry. A district court must enter into the
court’s case management system all required data described in
the Juvenile Compliance Training Manual distributed by the
Office of Judicial Administration.

(d) Form Changes. The Judicial Council may create, modify, or delete
forms required under this rule after review by the Supreme Court
Task Force on Permanency Planning.

[History: New rule adopted effective May 1, 2013; Am. effective Janu-

ary 1, 2022.]

POSTTRIAL MATTERS
Rule 181
POSTTRIAL CALLING OF JURORS

A juror may be called to testify ata hearing on a posttrial motion
only if the court—after a hearing to determine whether all or any jurors
should be called—grants a motion to call the juror. If a juroris called,
informal means should be used to obtain the juror’s attendance at the
hearing, rather than subpoena.

[History: Restyled rule effective July 1, 2012.]
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Rule 182
WITHDRAWAL AND DISPOSITION OF EXHIBITS

[History: Repealed effective December 4, 1997.]

(a)

(b)

(©)

Rule 183
PROCEDURE UNDER K.S.A. 60-1507

Nature of Remedy. K.S.A. 60-1507 provides a procedure to chal-

lenge the validity of a sentence of a court of general jurisdiction and

is intended to provide in the sentencing court the same remedy that

previously was available—by habeas corpus under K.S.A. 60-

1501—inthe county where the prisoner was confined. The follow-

ing rules apply:

(1) amotionunder K.S.A.60-1507 to vacate, set aside, or correct a
sentence is an independent civil action that must be docketed
separately;

(2) the procedure on a motion under K.S.A. 60-1507 is governed
by the rules of civil procedure, K.S.A. 60-201 et seq., to the
extent the rules are applicable;

(3) ifthe movant filesa poverty affidavit under K.S.A. 60-2001(b),
the court will assess the initial filing fee, which may not be less
than $3;

(4) apoverty affidavit applies only to the amountthat must be paid
to file the action and does not prevent the court from later as-
sessing the remainder of the docket fee or other fees and costs
against the movant; and

(5) whena K.S.A. 60-1507 motionis filed, the clerk must serve a
copy of the motion on the county or district attorney and com-
plete a certificate of service.

Exclusivenessof Remedy. The remedy afforded by K.S.A.60-1507

is exclusive unless it is inadequate or ineffective to test the legality

of a movant’s custody.

When Remedy May Be Invoked.

(1) The provisions of K.S.A. 60-1507 may be invoked only by a
person in custody claiming the right to be released.

(2) A motionto vacate, setaside, or correct a sentence may not be
filed while anappeal from the conviction and sentence is pend-
ing or duringthe time within which an appeal may be perfected.

(3) Aproceedingunder K.S.A.60-1507 ordinarily may notbe used
as a substitute for directappeal involving mere trial errors or as
asubstitute for a secondappeal. Mere trial errorsmust be corrected
by direct appeal, but trial errors affecting constitutional rights
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(d)

()

()

(9)
(h)

may be raised eventhough the error could have been raised on

appeal, provided exceptional circumstances excuse the failure

to appeal.

(4) Unlessthe court complies with the requirements of K.S.A. 60-
1507(f) by stating in writing the factual and legal basis for find-
ing thatmanifestinjustice will resultif the time is not extended,
a motion under K.S.A. 60-1507 must be filed no later than one
year after the later of:

(A) the date the mandate is issued by the lastappellate court in
this state which exercises jurisdiction on a movant’s direct
appeal or the termination of the appellate court’s jurisdic-
tion; or

(B) the date the United States Supreme Courtdenies a petition
for the writ of certiorari from the movant’sdirect appeal or
issues its final order after granting the petition.

Successive Motions. A sentencing court may not consider a second

or successive motion for relief by the same movant when:

(1) the ground for relief was determined adversely to the movant
on a prior motion;

(2) the prior determination was on the merits; and

(3) justicewouldnot be served by reaching the merits of the subse-
guent motion.

Sufficiency of Motion. A motion to vacate, set aside, or correcta
sentence is sufficient if it is in substantial compliance with the judi-
cial council form. The form must be furnished by the clerk on re-
quest.
Hearing. Unless the motion to vacate, set aside, or correcta sen-
tence and the files and records of the case in the sentencing court
conclusively show that the movant is entitled to no relief, the court
must grant a prompt hearing and notify the county or district attor-
ney.“Prompt” meansas soon as reasonably possible consideringthe
court’sother urgent business. A hearing on the motion must be rec-
orded in a manner approved by the court.
Burden of Proof. The movant has the burden of establishing the
grounds for relief by a preponderance of the evidence.
Presence of Movant. When the movantis imprisoned, the movant
must be produced at the hearing on a motion to vacate, set aside, or
correct a sentence if there are substantial issues of fact regarding
events in which the movant participated. A sentencing court may
determine whether a claim is substantial before granting an eviden-
tiary hearing and requiring the movant to be present.
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(i) Rightto Counsel. If a motion to vacate, set aside, or correct a sen-
tence presents a substantial question of law or triable issue of fact,
the court must appoint counsel to represent an indigent movant.

(1) Judgment. The court must make findings of factand conclusions of
law on all issues presented.

(k) Appeal. As in a civil case, an appeal may be taken to the Court of
Appeals from the order entered on a motion to vacate, set aside, or
correct a sentence.

() Costs. If the districtcourtfindsthat a movant desiring to appeal is
indigent, it must authorize an appeal in forma pauperis and furnish
the movant without costthe portions of the transcript thatare neces-
sary for appellate review.

(m) Attorney onAppeal. If a movantdesiresto appeal and contends the
movant is without means to employ counsel to perfect the appeal,
the district court must, if satisfied that the movantis indigent, ap-
point competent counsel to conduct the appeal.

(n) Withdrawal of Counsel. If appointed counsel is permitted to with-
draw for good cause while the case is pending in either the district
courtorthe appellate court, the district court must appoint substitute
counsel.

[History: Am. effective September 8, 2006; Restyled rule and amended

effective July 1, 2012; Am. effective November 18, 2016.]

Rule 184

ANNULMENT OF CONVICTION AND EXPUNGEMENT
OF RECORD PROCEDURE

[History: Repealed effective September 14, 1978.]
Rule 185
LIMITATION ON FREQUENCY OF GARNISHMENTS
[History: Repealed effective July 1,2012.]
Rule 186
SATISFACTION OF MONEY JUDGMENT

(a) Applicability. In a case in which a money judgment has been en-
tered and is accruing interest, under the judgmentor K.S.A. 16-204,
the judgment debtor may obtain under this rule a final settlement
amount to satisfy the judgment to a particular date. An interested
party may utilize the procedures made available to a judgment
debtor under this rule.
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(b) Filing; Form. A judgment debtor may file in the district court in

(©)

(d)

()

()

(9)

which the judgment is pending a proffer of satisfaction of money
judgment, stating a dollar amount to satisfy the judgment and spec-
ifyinga paymentdate. The proffer is sufficientif it is on the judicial
council form, with the computation required under subsection (c)
attached.
Computation. A party filing a proffer under this rule must compute
the amountof principal, interest, and court costs to the specified date
to satisfy the judgment, together with interest per day after that date
until paid, and attach the computation to the proffer filed under sub-
section (b). The amount of court costs, including the docket fee,
must be included in the computation regardless of which party paid
the court costs or docket fee at the time the case was filed.
Service. A party filing a proffer under this rule must serve a copy of
the proffer and attached computation on all counsel of record and
unrepresented parties not in default for failure to appear.
Objections. Anobjection to a proffer under this rule—including the
objecting party’s computation under subsection (c)—must be filed
and served onthe profferingparty no later than 14 days after service
of the profferunless the courtorders a longer time. If an objection
is filed and the parties do not agree on the amount needed to satisfy
the judgment, the court must settle the amount. To avoid accruing
additional interest while an objection is pending, the judgment
debtor may pay to the judgment creditor the amount of principal,
interest,and coststhe judgment debtor believes to be due and owing,
filing a notice of payment together with a copy of each party ’s com-
putation. If the court determines that the judgment debtor’s compu-
tation and amount paid were correct, no additional interest may be
charged to the judgment debtor.
Settling of Amount Due. If no objectionis filed before the expira-
tionofthetime under subsection (e) forfilingobjections, the amount
stated in the proffer of satisfaction of judgment is the amount that
entitlesthe judgment debtor to a satisfaction and release of the judg-
ment under K.S.A. 60-2803.
Payment; Court Costs. On receipt from the judgment debtor of the
amount ordered under subsection (¢) or specified under subsection
(f) to satisfy the judgment, including any court costs, the judgment
creditor must file a satisfaction and release of judgment. If the pay-
ment included court costs, the judgment creditor must:
(1) stateinthesatisfactionand release of judgmentthatcourt costs,
including the docket fee if applicable, have been satisfied; and
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(2) tender to the clerk payment of the amount of any court costs
paid to the judgment creditor if the judgment creditor did not
make an advance cost deposit when the case was filed.

[History: New rule effective April 26, 2000; Am. effective September
8, 2006; Am. (b) and (f) effective March 5, 2008; Restyled rule and
amended effective July 1,2012.]

Rule 187
TAXATION OF COSTS BY CLERK

(a) Billof Costs; Timing. In a case under K.S.A. Chapter 60 in which
the journal entry does not state an amount for costs, a party entitled
to recover costsunder K.S.A. 60-2002 may file and serve a bill of
costs no later than 30 days after:

(1) theexpiration of the time allowed for appeal of the final judg-
ment or decree; or
(2) receiptbytheclerk ofanorderterminatingthe action onappeal.

(b) Form.Thebillof costsissufficientif in substantial compliancewith
the judicial council form.

(c) Objection. Aparty may objecttoabill of costs by filingand serving
an objection no later than 14 days after service of the bill. If an ob-
jection is filed, the court—with or without a hearing—must deter-
mine the costs to be taxed.

(d) Taxationby Clerk; Motionto Retax. If no timely objectionto a
bill of costsis filed, the clerk may proceed to tax costs according to
the bill. The clerk’saction may be reviewed by the court if a motion
to retax the costs is filed no later than 14 days after taxation by the
clerk.

(e) Items Allowable as Costs. The items allowable as costs are those
specifiedin K.S.A. 60-2003, unless otherwise ordered by the court.

(f) ToWhom Payable. Unless otherwise ordered by the court, all costs
taxed are payable directly to the party entitled to the payment.

(9) Priority of Court Costs. Notwithstanding any other provision of
thisrule or Rule 186, court costs, including the docket fee, must be
assessed and collected by the judgmentcreditorin a case in which
paymentof courtcostsisexcusedunder K.S.A.28-110 and 60-2005.
Unless otherwise required by law and except as otherwise directed
by the court, moneys received by the judgment creditor must be
credited first to court costs, including the docket fee, then to the
principal and interest to satisfy the judgment. Court costs, including
the docket fee, have priority and must be paid to the clerk from the
first moneys collected regardless of whether the judgment creditor
recovers the total amount of principal and interest ordered or files
notice that judgment has been satisfied under Rule 186(g). Upon
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collection of costs, the judgment creditor must pay the collected
costs to the clerk and, if applicable, file notice under Rule 186(g)
that the judgment has been satisfied.
(h) Applicability to Chapter 61 Cases. This rule appliesin a case un-
der K.S.A. Chapter 61 when costs are taxed under K.S.A. 60-2002
and 61-4002.
[History: New rule effective September 8, 2006; Am. (a) effective No-
vember29,2006; Am. (d) effective March 5,2008; Am (a) effective July
1, 2010; Restyled rule and amended effective July 1, 2012.]

SPECIALTY COURTS
Rule 190
SPECIALTY COURT

(a) Specialty Court—Defined. A specialty court is a court program
that uses therapeutic or problem-solving procedures to address un-
derlying factors that may be contributing to a party’s involvement
in the criminal justice system, i.e., mental illness or drug, alcohol,
or other addiction. Procedures may include treatment, mandatory
periodic testing fora prohibited drugor other substance, community
supervision, and appropriate sanctions and incentives.

(b) Specialty Court Allowed. A judicial district may establish a spe-
cialty court.

(c) Receipt of Ex Parte Communication. A judge presiding over a
specialty courtdocket established under subsection (b) may initiate,
permit, and consider an ex parte communication with a probation
officer, case manager, treatment provider, or other member ofa spe-
cialty courtteam, eitheratateammeetingor inadocument provided
to all members of the team.

(d) Disclosureof Ex Parte Communication. A judge who receivesan
ex parte communication under subsection (c) may preside over any
subsequent proceeding if:

(1) thejudge disclosesto the parties the existence of the communi-
cation and, if known, the nature of the communication; and

(2) the judge obtains the parties’ consent to the judge’s participa-
tion in the proceeding.

[History: New rule adopted effective January 28, 2009; Restyled rule

and amended effective July 1, 2012; Am. effective July 5, 2017; Rule

109A renumbered without amendment to Rule 190 effective January 27,

2021.]
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Rule 191
SPECIALTY COURT COMMITTEE

(a) Purpose. The Specialty Court Committee is established to make
recommendations to the Supreme Court regarding the development
and administration of specialty courts in Kansas district courts.

(b) Membership. The Committee will have no fewer than 12 members.

(c) Appointment. The Chief Justice of the Supreme Court will appoint
the Committee members.

(d) Terms.

1)

()

®3)
(4)

Inaugural Members. The terms of the inaugural Committee
members will be staggered. The terms of four members will be
three years, the terms of four members will be two years, and
the terms of four members will be one year. Each inaugural
member may be reappointed to serve two consecutive three-
year terms.

Terms. Other than the inaugural members, the term of each
Committee memberwill be three years. No Committee member
may serve more than two consecutive terms.

Returnto Service. Any member will be eligible for additional
terms after a break in service.

Vacancy. The Chief Justice of the Supreme Court will appoint
a new Committee member to fill a vacancy. A member ap-
pointed to fill a vacancy will serve the unexpired term of the
previous member and may serve two consecutive three-year
terms thereafter.

(e) OJA Representative and Liaison Justice.

(1)

)

In addition to the members described in subsection (b), the fol-

lowing provisions apply:

(A) therewill be apermanent, nonvotingseaton the Committee
for a representative of the Office of Judicial Administra-
tion; and

(B) the ChiefJustice ofthe Supreme Courtwill designate a Su-
preme Court justice to serve as liaison to the Committee.

The term limits in subsection (d) do not apply to a person des-

ignated under subsection (e)(1).

[History: New rule adopted effective January 27, 2021.]
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Rule 192
SPECIALTY COURT STANDARDS

(a) General Standards. A specialty court should meet the following
general standards:

(b)

1)
)

®3)

(4)

()

(6)

()

Goals and Objectives. The courtshould have measurable goals
and objectives.

Policy and Procedure Manual. The court should have a policy
and procedure manual covering general administration, organi-
zation, personnel, and budget matters.

Evidence Based Practices. The court should establish and adhere to
practices that are evidence-based and outcome-driven and should be
able to articulate the research basis for the practices it uses.
Eligibility Criteria. The court should have written eligibility
criteria. To the extent possible, the court should use evidence-
based screening tools as part of the eligibility criteria.
Treatment Providers. All treatment providers used by the spe-
cialty courtshould be appropriately licensed by the applicable
state regulatory authority and trained to deliver necessary ser-
vices according to the standards of their profession. The court
should haveamonitoring or quality-assurance process to ensure
that treatment providers are incorporating training and services
consistent with evidence-based best practices.

Participant Compliance. The court should have written proce-
dures for incentives, rewards, sanctions, and therapeutic re-
sponses to participantbehavior while under court supervision.
Court responses should be evidence-based when possible. Par-
ticipant progress should be measured on a regular basis.
Judicial Education. A judge handling a specialty courtdocket
should be knowledgeable about underlying medical or social-
science research relevant to that docket. When feasible, the
courtshouldhave at least onebackup judge who is familiar with
the court’spolicies and practices so that the court’s operation
remains consistent even when the assigned judge is unavailable.

Drug-Court Standards. A specialty court that targets drug-ad-
dicted offenders or others charged with drug offenses should sub-
stantially comply with the Adult Drug Court Best Practice Standards
(Vol.1,2013; Vol. 2, 2015) published by the National Association
of Drug Court Professionals.

[History: New rule adopted effective July 5,2017; Rule 109B renum-
bered without amendment to Rule 192 effective January 27, 2021.]






RULES RELATING TO DISCIPLINE OF ATTORNEYS
Rule 200
PREFATORY RULE

(a) Rules Relating to Discipline of Attorneys. The Rules Relatingto
Discipline of Attorneysare numbered 200 through 240 and are ef-
fective January 1, 2021.

(b) Repeal of Former Rules. Supreme Court Rules 201 through 224
and the Prefatory Rule that were in effect immediately prior to the
effective date of these rules are repealed as of January 1, 2021.

(c) Kansas Rules of Professional Conduct. The Kansas Rules of Pro-
fessional Conduct are designated as Rule 240.

(d) Statutory References. In these rules, a reference to a statute in-
cludes any subsequent amendment to the statute.

[History: New rule adopted effective January 1, 2021.]

Rule 201
DEFINITIONS

(a) “Attorney” means a person described in Rule 202(a).
(b) “Board” means the Kansas Board for Discipline of Attorneys ap-
pointed under Rule 204.
(c) “Board proceeding” meansa disciplinary or reinstatement matter
pending before the Board.
(d) “Case” means a disciplinary matter pending before the Kansas Su-
preme Court.
(e) “Disciplinary administrator” means the disciplinary administra-
tor, a member of the disciplinary administrator’s staff, or a person
the disciplinary administrator designates to act on the disciplinary
administrator’s behalf.
(f) “Disciplinary board proceeding” means a disciplinary matter
pending before the Board.
(9) “Docketed complaint” meansan initial complaint or a report that
the disciplinary administrator dockets under Rule 208(c) for inves-
tigation under Rule 209.
(h) “Exception” means a formal objection to a hearing panel’s finding
of fact or conclusion of law.
(i) “Final hearing report” means thereportissued by a hearing panel
following a hearing on a formal complaint, petition for reinstate-
ment, or motion to revoke probation.
(J) “Formal complaint” means the pleading filed by the disciplinary
administrator to initiate a disciplinary board proceeding.

(249)



250 RuULES ADOPTED BY THE SUPREME COURT

00d standin means an attorney’s license to practice law 1s not

k) “Good standing” y’s li practice law i
suspended for any reason; the attorney has not been disbarred; the
attorney has notsurrendered the attorney’s license; and the attorney
is registered as active, inactive, disabled, or retired.

() “Hearing panel” means the panel appointed under Rule 204.

m) “Initial complaint” means the information submitted on a form
“Tnitial plaint” the inf t bmitted f
available from the disciplinary administrator and relied on by the
disciplinary administrator to initiate an investigation.

(n) “Misconduct” means an act or omission by an attorney, individu-
ally or with another person, that violates the Kansas Rules of Pro-
fessional Conduct, the Rules Relating to Discipline of Attorneys, or
the attorney’s oath of office.

(0) “Petitioner” means an attorney who files a petition for reinstate-
ment.

(p) “Presiding officer” means the hearing panel memberappointed by
the Board chairto preside over a hearing on a formal complaint, pe-
tition for reinstatement, or motion to revoke probation and to speak
on the hearing panel’s behalf.

(0) “Reinstatement board proceeding” means a reinstatement matter
pending before the Board.

(r) “Report” means the information, other than an initial complaint,
relied on by the disciplinary administrator to initiate an investiga-
tion.

(s) “Respondent” meansan attorney againstwhoman initial complaint
is submitted or a report is made.

(t) “Review committee” means the committee appointed by the Su-
preme Court under Rule 204.

(u) “Serve” or “Service” means to deliver a document using a method
specified under K.S.A. 60-205 unless otherwise specified in these
rules.

V) “Writing” or “Written” means any representation of words, let-

2 y rep
ters, symbols, numbers, or figures on a tangible medium or stored in
an electronic format.

[History: New rule adopted effective January 1, 2021.]

Rule 202
APPLICABILITY; JURISDICTION

(a) Applicability. Rules 201 through 241 apply to each attorney:
(1) admitted to practice law in Kansas;
(2) granted arestricted license to practice law under Rule 721;
(3) granted a temporary restricted license to practice law under
Rule 720;
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(4) providing legal services under Kansas Rule of Professional
Conduct 5.5;

(5) admittedto practice law pro hac vice under Rule 1.10 or Rule
116; or

(6) authorizedto provide probono or low-costdirect legal services
under Rule 1404.

(b) Jurisdiction. Anattorney issubjecttothe jurisdiction of the Kansas
Supreme Court and the Board.

(c) Other Proceedings. These rules must not be construed to deny a
court any power necessary for the court to maintain control over its
proceedings.

[History: New rule adopted effective January 1, 2021.]

Rule 203
GENERAL PRINCIPLES

(a) Professional and Personal Duties. An attorney is required to act at
all times, both professionally and personally, in conformity with the
standards established by the Kansas Rules of Professional Conduct,
the Rules Relating to Discipline of Attorneys, and the attorney’s
oath of office.

(b) Ground for Discipline. Misconduct is a ground for discipline, re-
gardless of whether the act or omission occurred in the course of an
attorney-client relationship.

[History: New rule adopted effective January 1, 2021.]

Rule 204

KANSAS BOARD FOR DISCIPLINE OF ATTORNEYS;
REVIEW COMMITTEE; HEARING PANEL

(a) Kansas Board for Discipline of Attorneys. The Supreme Court
will appoint 20 attorneys to serve as Board members.

(1) Term. Each Board member is appointed for a term of four
years. The Supreme Court will appoint a new member to fill a
vacancy. A new member appointed to fill a vacancy serves the
unexpired term of the previous member. No member may serve
more than three consecutive four-year terms, except a member
initially appointed to serve an unexpired term may serve three
consecutive four-year terms thereafter. A Board member may
return to service on the Board after a one-term break in service.

(2) Chair and Vice-Chair. The Supreme Court will designate one
Board member as chair and one Board member as vice-chair.
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(b) Review Committee. The Supreme Court will appoint three attor-
neys, at least two of whom must be Board members, as the review
committee.

(1) Purpose. The review committee will review each docketed
complaint and direct a disposition under Rule 211(a).

(2) Prohibited Participation. A review committee member must
not participate in a hearing on a formal complaint when the
committee member considered a docketed complaint under
Rule 211.

(c) Hearing Panel. The Board chair will appoint three attorneys, at
least two of whom must be Board members, to conduct a hearing on
a formal complaint, petition for reinstatement, or motion to revoke
probation. The chairwill appoint one Board member to serve as the
presiding officer. The third member must be registered under Rule
206 as an active attorney.

(d) Recusal. Areview committee member and a hearing panel member
must not participate in a board proceeding if a judge similarly situ-
ated would be required to recuse.

(e) Compensation. The Supreme Court will pay Board members, re-
view committee members, and hearing panel members compensa-
tion for their service from the disciplinary fee fund.

(f) Other Rules. The Board may adopt procedural rules consistent with
these rules.

[History: New rule adopted effective January 1, 2021.]

Rule 205
DISCIPLINARY ADMINISTRATOR

(a) Disciplinary Administrator. The Supreme Court will appointa
disciplinary administrator. The disciplinary administrator serves at
the pleasure of the Supreme Court.

(b) Compensation. The Supreme Court will determine the compensa-
tion of the disciplinary administrator and the disciplinary adminis-
trator’s staff. The Supreme Court will pay the compensation from
the disciplinary fee fund.

(c) Financial Information. The disciplinary administrator must submit
annually tothe Supreme Courtareportof receiptsand expenditures.

(d) Qualification. The disciplinary administrator must be registered as
an active Kansas attorney.

(e) Practice Restriction. The disciplinary administrator and the disci-
plinary administrator’s staff must not engage in the private practice
of law. The disciplinary administrator may, however, set a reasona-
ble transition period for staff after the start of employment.
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(f) Powersand Duties. The disciplinary administrator has the follow-
ing powers and duties:

(1) investigating an initial complaint or a report that appears to
have merit as set forth in Rule 208(c);

(2) decliningto investigate and dismissing an initial complaint or
report as set forth in Rule 208(b);

(3) presentingall docketed complaints to the review committee;

(4) informing the Supreme Court when an attorney is convicted as
defined in Rule 219(a)(1) of a felony crime or a crime mandat-
ing registration as an offender;

(5) prosecuting a disciplinary board proceeding before a hearing
panel and a case before the Supreme Court;

(6) defendinga reinstatement board proceeding before a hearing
panel and a case before the Supreme Court with respectto a
petition for reinstatement of a disabled, inactive, suspended, or
disbarred attorney;

(7) providing investigative and prosecutorial services for the Kan-
sas Board of Law Examiners;

(8) providing investigative services as needed for the Kansas Com-
mission on Judicial Conduct;

(9) employingand supervising staffto perform the disciplinary ad-
ministrator’s duties; and

(10)performing other duties as directed by the Supreme Court.

(9) Special Prosecutor. If the disciplinary administrator has a conflict
in performing a duty listed in subsection (f), the disciplinary admin-
istrator must request thatthe Supreme Courtappoint a special pros-
ecutor.

(h) Record Retention.

(1) Thedisciplinary administrator must maintain for five years rec-
ords relating to initial complaints or reports not docketed for
investigation and docketed complaints terminated by dismissal.

(2) The disciplinary administrator must maintain relevant records
permanently if they relate to participation in the attorney diver-
sion program or cases in which discipline was imposed.

[History: New rule adopted effective January 1, 2021.]

Rule 206
ATTORNEY REGISTRATION

(a) Definitions.
(1) “Licensing period” means the period of one year beginning
July 1 and ending June 30.
(2) “Registration fee” means the fee established by Supreme
Court order for a status listed in subsection (b)(1).
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®3)

“Attorney registration portal” means the online registration
portal where anattorney must complete annual registration and
update registration information.

(b) Annual Registration. Inthe yearanattorneyisadmitted to the prac-
tice of law by the Supreme Court, the attorney must register with the
Office of Judicial Administration on a form provided by the Office
of Judicial Administrationno later than 30 days after takingthe oath
of admission under Rule 726. Each year thereafter, an attorney ad-
mitted to the Kansas bar, includinga justice orajudge, mustregister
with the Office of Judicial Administrationas provided in this rule.

1)
)

®3)
(4)

(%)

(6)

Status. An attorney may register as active, inactive, retired, or
disabled due to mental or physical disability.
Practice of Law. Except as otherwise provided in subsection
(b)(3),Rule 1.10, Rule 116, Rule 718, and Kansas Rule of Pro-
fessional Conduct 5.5, only an attorney registered as active may
practice law in Kansas.
Pro Bono Exception. An attorney registered as retired or inac-
tive may practice law as provided in Rule 1404.
Fee. An attorney must pay an annual registration fee, which in-
cludes the annual continuing legal education fee, in an amount
established by Supreme Court order. The attorney must pay the
registration fee based on the attorney’s status shown in the rec-
ords of the Office of Judicial Administration as of July 1. No
registration fee will be charged to the following:

(A) anattorneynewly admitted to the practice of lawin Kansas
untilthe firstregular registration date followingadmission;

(B) an attorney whois on retired status or who has retired from
the practice of law, has reached the age of 65 before July
1, and has requested a change to retired status; or

(C) an attorney who is on disabled status due to physical or
mental disability.

Exemptions. The following attorneys are exempt from annual

registration:

(A) an attorney appearing pro hac vice in any action or pro-
ceeding in Kansas solely in accordance with Supreme
Court Rules 1.10 or 116;

(B) an attorney who has registered as retired or as disabled due
to mental or physical disability; and

(C) anattorney who has been transferred to disabled status by
the Supreme Court under Rule 234.

Reaffirmationof Attorney OathUnder Rule 726. Duringan-

nual registration, an attorney mustreaffirm the oath under Rule

726 in the manner directed by the Supreme Court.
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(©)

(d)

()

()

(9)

Notice of Annual Registration. By June 1 of each year, the Office
of Judicial Administration will send to each registered attorney a
notice of annual registration. The Office of Judicial Administration
may send the notice electronically.
Registration Deadline. Annual registration, including payment of
the registration fee, must be completed through the attorney regis-
tration portal by June 30 prior to the start of the next licensing period
that begins July 1. Failure of an attorney to receive notice of annual
registration from the Office of Judicial Administration does not ex-
cuse the attorney from the registration requirement or payment of
the fee. Annual registration is not considered complete until any re-
quired payment submitted through the attorney registration portal is
accepted.

Late Fee. The Office of Judicial Administration will automatically

assess a $150 late fee to any attorney who completes annual regis-

tration after June 30.

Failure to Complete Annual Registration. Anattorney requiredto

register annually who has not completed online registration by June

30 or who fails to pay any late fee may be administratively sus-

pended from the practice of law under the following procedure.

(1) Notice. The Office of Judicial Administration will sendanotice
toanattorney who hasfailed to register, pay theregistration fee,
orpay any late fee. The notice will state that the attorney ’s right
to practice law is subjectto being summarily suspended if the
attorney does not complete registration, including payment, no
later than 30 days from the date of the notice.

(2) Administrative Suspension. The Supreme Court will issue an
order suspending from the practice of law an attorney who the
Office of Judicial Administration certifies failed to complete
registration, including payment, within 30 days fromthe date of
the notice under subsection (f)(1). The Office of Judicial Ad-
ministration will provide a list of suspended active attorneys to
the clerk of the district courtand the chief judge of each judicial
district and to the clerk of the appellate courts.

Change of Status from Inactive to Active. An attorney may apply

for a change of status from inactive to active as follows.

(1) Inactive Lessthan Two Years. An attorney who is registered
as inactive for less than two years may change statusto active
by satisfying the following requirements:

(A) submitting a request through the attorney registration por-
tal for change of status to active;

(B) complying with any condition imposed by the Supreme
Court;
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(C) completingany requirement imposed by the Kansas Con-
tinuing Legal Education Board; and

(D) payingany fees imposed by the Supreme Court, plus a $50
fee for change of status.

(2) Inactive for at Least Two but Less than Ten Years. An at-
torney who has been registered as inactive for at least two years
but less than ten years may change status to active by satisfying
the following requirements:

(A) submitting an Application for Change of Registration Sta-
tus Form to the Office of Judicial Administration; and

(B) complyingwith the requirementsin subsection (g)(1)(B)-
(D).

(3) Inactive Ten Years or More. An attorney who has been regis-
tered as inactive for ten years or more may change statusto ac-
tive by satisfying the following requirements:

(A) complying with the requirements in subsection (g)(2); and

(B) if required by the Supreme Courtafter it reviews the appli-
cation,completingabar review course approved by the Su-
preme Court.

(4) Effective Date of Change of Status. A change of an attorney’s
registered status frominactive to active is not effective until ap-
proved by the Supreme Court.

(A) A request for change of status to active effective prior to
July 1 requires payment of the change of status fee under
subsection (g)(1)(D) and the difference between the active
feeandthe inactivefee forthecurrentlicensingperiod. The
attorney will then be responsible for paying the active fee
for the next licensing period when it becomes due.

(B) Arequestfor change of statusto active effective July 1 re-
quires payment of the change of status fee and the active
fee by June 30.

(5) Investigation. The Supreme Court may order the disciplinary
administrator to investigate the request for change of status.

(6) Continuing Legal Education. An attorney whose status
changes to active must comply with Rule 811.

(h) Change of Status from Retired to Active. An attorney may apply
for a change of status from retired to active by submitting an Appli-
cation for Change of Registration Status Form to the Office of Judi-
cial Administration. The Supreme Court may take the following ac-
tion:

(1) order the disciplinary administrator to investigate the request
for change of status;
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(i)

1)

(k)

0

(2) orderthe attorney to appear before a hearing panel of the Kan-
sas Board for Discipline of Attorneysto consider the applica-
tion; and

(3) impose appropriate conditions, costs, and registration fees be-
fore or upon granting the change of status.

Change of Status from Active to Inactive, Active to Retired, or

Inactive to Retired. An attorney who is registered as active may

change statusto inactive or retired. An attorney who is registered as

inactive may also change status to retired. To be eligible for retired
status, an attorney must have retired from the practice of law and
have reached the age of 65 as of June 30. The Office of Judicial

Administration must receive a change of registration status under

this subsection by June 30 to be effective for the next licensing pe-

riod. An attorney may change to inactive or retired status by submit-
ting a request through the attorney registration portal.

Reinstatement After Administrative Suspension. An attorney

who has been suspended under subsection (f)(2) or Rule 810 may

seek an order of the Supreme Court to be reinstated to active or in-
active status by satisfying the following requirements:

(1) submittingan Application for Reinstatement Formto the Office
of Judicial Administration;

(2) submittingto an investigation if the Supreme Court orders the
disciplinary administrator to conduct an investigation of the at-
torney;

(3) payingall delinquent registration feesanda $200 reinstatement
fee, unless the Supreme Court for good cause waivesany por-
tion of payment;

(4) payingany additional amount ordered and complying with any
additional condition imposed by the Supreme Court; and

(5) completing the requirements under Rule 812.

Service Fee. The Office of Judicial Administration will charge a

$30 service fee for a check that is returned unpaid. An attorney

whose check is returned unpaid must pay the service fee before a

change of status can be approved, annual registration can be consid-

ered complete, or reinstatement can be granted.

RegistrationCard. The Office of Judicial Administrationwill issue

anannual registration card inaformapproved by the Supreme Court

to each attorney registered as active.

(m) Disciplinary Fee Fund. The Office of Judicial Administration will

deposit the registration fees in the disciplinary fee fund. Compensa-
tion and expenses of the Office of the Disciplinary Administrator
and the Kansas Board for Discipline of Attorneyswill be paid from
the fund. Payment from the fund will be made only on receipt of a
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voucher signed by a Supreme Court justice or the court’s designee.
Any unused balance in the fund may be applied to an appropriate
use determined by the Supreme Court.

(n) Contact or Registration Information. An attorney must use the
attorney registration portal to provide the following:

(1) legal name;

(2) residential address;

(3) business address;

(4) email address;

(5) business telephone number;

(6) personal telephone number; and

(7) ifapplicable, liability insurer and trust account information.

(0) Change of Contact or Registration Information. No later than 30
days after a change occurs, an attorney must use the attorney regis-
tration portal to updateany of the required information in subsection
(n).

(p) Online Registration. Online registration is mandatory.

(q) Confidentiality. All files, records, proceedings, and other docu-
ments that relate to or arise out of an attorney’s compliance with or
failure to satisfy requirements stated in this rule are confidential and
must not be disclosed except as otherwise allowed by Supreme
Courtruleororderoronrequest of the affected attorney. The Office
of Judicial Administration may disclose limited information for the
furtherance of its duties. This confidentiality provision does notap-
ply to anonymous statistical abstracts.

[History: New rule adopted effective January 1, 2021; Am. effective

April 2, 2021; Am. effective July 1, 2022; Am. effective January 1,

2024.]

Rule 207

MANDATORY DISCLOSURE OF PROFESSIONAL LIABILITY
INSURANCE

(a) Certification. An attorney registered under Rule 206 as an active
attorney must certify as part of the attorney’s annual registration
whether the attorney is engaged in the private practice of law and, if
s0, whether the attorney maintains professional liability insurance
coverage.

(b) Notice of Change in Policy. If after certification under subsection
(a), the attorney’s insurance policy lapses, is no longer in effect, or
terminates for any reason, the attorney must provide written notifi-
cation to the Office of Judicial Administration of the change no later
than 30 days after the change occurs.
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(c) Public Information. The information submitted under this rule will
be made availableto the publicin a manner designated by the Su-
preme Court.

(d) Failureto Comply; Supplying False Information. Any attorney
registered under Rule 206 as an active attorney who fails to comply
with this rule may be suspended from the practice of law. An attor-
ney who submits false information in response to thisrule is subject
to discipline.

[History: New rule adopted effective January 1, 2021.]

Rule 208
INITIAL COMPLAINT OR REPORT OF MISCONDUCT

(a) Submission to Disciplinary Administrator. An initial complaint
or areport ofattorney misconduct must be submitted to the discipli-
nary administrator. An initial complaint or a report submitted to the
Board, a board member, the clerk of the appellate courts, the Office
of Judicial Administration, or a state or local bar association must
be delivered immediately to the disciplinary administrator.

(b) Dismissal. Thedisciplinary administrator may declineto investigate
and may dismissan initial complaint or a reportreceived under sub-
section (a) under the following circumstances:

(1) iftheallegationsin the initial complaint or reportdo not consti-
tute misconduct;

(2) iftheinitial complaint or report is facially frivolous, lacks ade-
quate factual detail, or is duplicative; or

(3) if the matter is outside the Board’s jurisdiction.

(c) Investigation. Unless the disciplinary administrator dismisses an
initial complaint or a report under subsection (b), the disciplinary
administrator must proceed as follows:

(1) conductaninformal inquiry to determine whether to dismissthe
initial complaintorreportif itappearsto be frivolous or without
merit or to docket the initial complaint or report for investiga-
tion under Rule 209; or

(2) promptly dockettheinitial complaint or report for investigation
under Rule 209.

[History: New rule adopted effective January 1, 2021; Am. (b) effective

November 29, 2021.]

Rule 208A

MANDATORY DISCLOSURE OF PROFESSIONAL
LIABILITY INSURANCE

[History: Repealed effective January 1,2021.]
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Rule 209
INVESTIGATION OF DOCKETED COMPLAINT

(a) Assignment. The disciplinary administrator may assign the investi-

gation of a docketed complaint to the following:

(1) the disciplinary administrator’s office;

(2) a state or local bar association’s ethics and grievance commit-
tee; or

(3) an attorney.

(b) Investigation. The investigator assigned to investigate a docketed
complaint may proceed as follows:

(1) interviewthe complainant, the respondent, and other witnesses;

(2) gather pertinent documents, including copies of the respond-
ent’s file, the respondent’s billing records, the respondent’s
trust accountrecords, court records, and other relevant records;

(3) seek asubpoena under Rule 217(a); and

(4) take a sworn statement.

(c) Investigative Report. Followingthe completion of an investigation
of a docketed complaint, the investigator must prepare an investiga-
tive report thatincludes factual findings and conclusions regarding
the alleged misconduct. The investigator must forward the investi-
gative reportto the disciplinary administrator. On request, the disci-
plinary administrator must provide a copy of the investigative report
to the respondent.

(d) Disciplinary Administrator’s Summary and Recommendation.
After receiving a report under subsection (c), the disciplinary ad-
ministrator must prepare a summary of the investigation and recom-
mend to the review committeean appropriate disposition underRule
211(a).

(e) Dismissal with Permission. For good cause, the disciplinary ad-
ministrator may seek permission from the Board chair or the Su-
preme Court liaisonjusticeto dismissa docketed complaintanytime
before docketing a case in the Supreme Court under Rule 228.

[History: New rule adopted effective January 1, 2021.]

Rule 210
DUTY TO ASSIST; DUTY TO RESPOND; DUTY TO REPORT

(a) Duty to Assist. An attorney must assist the Supreme Court, the
Board, and the disciplinary administrator in the investigation and
prosecution of an initial complaintorareport,adocketed complaint,
andaformal complaintand in other mattersrelatingto the discipline
of attorneys.
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(b)

(©)

Duty to Respond. An attorney must timely respond to a request
from the disciplinary administrator for information during an inves-
tigation and prosecution of an initial complaint or a report, a dock-
eted complaint, and a formal complaint.

Duty to Report. An attorney who has knowledge of any action or
omission thatin the attorney’s opinion constitutes misconduct must
report the action or omission to the disciplinary administrator.

[History: New rule adopted effective January 1, 2021.]

(a)

(b)

(©)

(d)

Rule 211
REVIEW COMMITTEE DISPOSITION

Consideration by Review Committee. The review committee will
review each docketed complaint, the respondent’s written response,
the investigative report, any relevant attachments, and the discipli-
nary administrator’s summary and recommendation. The review
committee may defer decision or place the docketed complaint on
hold until the next review committee meeting. A majority of the re-
view committee may direct one of the following dispositions:

(1) dismissal of the docketed complaint for lack of probable cause
of a violation;

(2) dismissal of the docketed complaint for lack of clear and con-
vincing evidence of a violation, with or without a letter of cau-
tion;

(3) referral of the respondent to the attorney diversion program;

(4) informal admonition of the respondent; or

(5) ahearing on a formal complaint before a hearing panel.

Probable Cause Finding. Before the review committee directs any

of the dispositionsin subsections (a)(3)-(a)(5), the review commit-

tee must find probable cause to believe that the respondent engaged
in misconduct.

Notice. The review committee will notify the disciplinary adminis-

trator in writing of the disposition of each docketed complaint. The

disciplinary administrator must serve the respondent in writing with
notice of the disposition.

Demand for Hearing When Informal Admonition Directed. If

the review committee directs the disciplinary administrator to im-

pose an informal admonition, the respondent, no later than 21 days

after service of notice under subsection (c) of the review commit-
tee’s disposition, may servethe disciplinary administrator with a de-
mand for a hearing on a formal complaint. The hearing will be held

under Rule 222.

[History: New rule adopted effective January 1, 2021.]
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Rule 212
ATTORNEY DIVERSION PROGRAM

(a) Description. The attorney diversion program is an alternativeto a
traditional disciplinary board proceeding.

(b) Eligibility. Arespondent is eligible to participate in the attorney di-
version program if participation reasonably can be expected to cure,
treat, educate, or alter the respondent’s behavior. A respondent is
ineligibleto participate in the program if the misconduct involved
self-dealing, dishonesty, or breach of a fiduciary duty. Unless there
are unique circumstances, a respondent is also ineligible to partici-
pate in the program if the respondent has been disciplined in any
jurisdictionor previously participated in an attorney diversion pro-
gram.

(c) Disciplinary Administrator’s Duties.

(1) Atthetime acomplaintis docketed for investigation, the disci-
plinary administrator must inform a respondent of the follow-
ing:

(A) the respondent may request to participate in the attorney
diversion program;

(B) a request to be considered for the attorney diversion pro-
gram is not an admission of misconduct; and

(C) to participate in the attorney diversion program the re-
spondent must stipulate that the respondent committed
misconduct.

(2) If the respondentrequests to participate in the program, the dis-
ciplinary administrator must submit the respondent’s request
and the disciplinary administrator’s recommendation to the re-
view committee for decision.

(d) Consideration by Review Committee.

(1) The review committee may consider participation in the attor-
ney diversion program only if a majority of the review commit-
tee finds there is probable cause to believe that the respondent
committed misconduct.

(2) The review committee, in determining whether to approve the
request, must consider whether participation in the programwill
prevent future misconduct and protect the public by improving
the respondent’s professional competency and by providing ed-
ucational, remedial, and rehabilitative programs for the re-
spondent.
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()

()

(9)

(h)

(i)

Agreement. To participate in the attorney diversion program, a re-
spondentmust enter into an attorney diversion agreement with the
disciplinary administrator that contains the following:

(1) astipulation that the respondent committed misconduct;

(2) a factual statement that supports the stipulation in subsection
(e)(1);and

(3) theconditions forthe respondent’s participation in the program.
Failure to Reach Agreement. If the disciplinary administrator and
the respondent cannotagree under subsection (e) to the facts to in-
clude inthe factual statement, any provisionthatwas violated, or the
conditions of participation in the program, the traditional discipli-
nary board proceeding will resume. The failure to reach an agree-
ment cannot be considered an aggravating factor in the disciplinary
board proceeding.

Fees. Arespondentapproved to participate in the attorney diversion

program must pay an initial fee of $250. The respondent also must

pay a monitoring fee of $50 per month during the period of diver-
sion. All fees are payable to the disciplinary fee fund. Upon written

request of a respondent, the disciplinary administrator may grant a

hardship waiver of the fees for good cause.

Successful Completion.

(1) When arespondent successfully completes the conditions of an
attorney diversion agreement under subsection (e), the follow-
ing provisions apply:

(A) thedisciplinary administrator mustinformthe review com-
mittee and request that the review committee dismiss the
docketed complaint; and

(B) the stipulation that the respondent committed misconduct
remains confidential, except as provided by subsection
(h)(2) and Rule 237.

(2) Inanyfuturedisciplinary boardproceedingcommenced against
the respondent, completion of an attorney diversion agreement
will be considered as an aggravating factor of prior discipline.
The diversion agreement will be conclusive evidence of the
facts contained in the factual statementand each violation spec-
ified in the agreement. The respondent may present evidence in
mitigation.

Failure to Comply or Complete. If the disciplinary administrator

determinesthat a respondent failed to comply with the conditions of

an attorney diversion agreement under subsection (e), the following
provisions will apply.
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(1) The disciplinary administrator must serve the respondent with
written notice of the failure and afford the respondenta reason-
able opportunity to refute the determination.

(2) If the respondent failsto refute the determination, the discipli-
nary administrator must informthe review committee and re-
quest that the committee terminate the respondent’s participa-
tion in the attorney diversion program.

(3) If the respondent and the disciplinary administrator cannot
agree on whether the respondent failed to comply with the con-
ditions ofthe agreement, the disciplinary administrator must in-
form the review committee and the review committee must
make a determination of whether to terminate the respondent’s
participation in the program.

(4) If the review committee terminates the respondent’s participa-
tion in the program, the traditional disciplinary board proceed-
ing will resume.

(5) At the hearingon the formal complaint, the agreementwill be
conclusive evidence of the facts contained in the factual state-
ment and each violation specified in the agreement. The re-
spondent may present evidence in mitigation.

(6) Failure to complete the agreement will be considered as an ag-
gravating factor.

[History: New rule adopted effective January 1, 2021.]

(a)

(b)

(©)

(d)

()

Rule 213
TEMPORARY SUSPENSION

Procedure. On motion of the disciplinary administrator, the Su-

preme Court for good cause may temporarily suspend a respond-

ent’s license to practice law.

Good Cause. Good cause under subsection (a) is shown by evidence

of the following:

(1) therespondentfailedtotimelyfile an answer to the formal com-
plaint under Rule 215(b); or

(2) the respondent poses a substantial threat of harm to clients, the
public, or the administration of justice.

Response Required. The respondent must respond to a motion un-

der subsection (a) no later than 14 days after service of a copy of the

motion.

Appearance May Be Required. Before rulingon a motion under

subsection (a), the Supreme Court may order the respondent to ap-

pear before the Supreme Court or any Supreme Court justice.

Ruling. The Supreme Court or any Supreme Court justice may rule

on a motion under subsection (a).
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(f) Disciplinary Board Proceeding. Regardless of the disposition of a
motion under subsection (a), the disciplinary board proceeding con-
tinues under these rules.

[History: New rule adopted effective January 1, 2021.]

Rule 214
DISMISSAL NOT JUSTIFIED

(a) Generally. Except as described in subsection (b), the following sit-
uations will not justify dismissal of an initial complaint or a report,
a docketed complaint, or a formal complaint:
(1) the unwillingness or neglect of the complainant to cooperate in
the disciplinary investigation or board proceeding;
(2) a settlement or compromise between the complainant and the
respondent; or
(3) restitution by the respondent.
(b) Exception. Unique circumstances may justify dismissal.
[History: New rule adopted effective January 1, 2021.]

Rule 215

PLEADINGS; SERVICE

(a) Formal Complaint; Notice of Hearing.

(1) The disciplinary administrator must file a formal complaint
with the Board as follows:

(A) at 701 Southwest Jackson Street, First Floor, Topeka, Kan-
sas 66603; or
(B) by email to kbda@kscourts.org.

(2) The disciplinary administrator must serve the respondent and
each hearingpanel memberwith acopyof the formal complaint
and notice of hearing no later than 45 days before the hearing
on the formal complaint.

(3) Serviceundersubsection (a)(2) onthe respondent must be made
by one of the following methods:

(A) personal service;

(B) certified mail to the respondent’s most recent registration
address with the Office of Judicial Administration; or

(C) on respondent’s counsel by personal service, first-class
mail, or email.

(4) Service under subsection (a)(2) on each hearing panel member
must be made by personal service, first-class mail, or email.
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(b) Answer.

1)

)

®3)
(4)

()

The respondent must file an answer to the formal complaint

with the Board as follows:

(A) at 701 Southwest Jackson Street, First Floor, Topeka, Kan-
sas 66603; or

(B) by email to kbda@kscourts.org.

The respondent must serve the disciplinary administrator and

each hearing panel member with a copy of the answer. The an-

swermustbe filed and served no later than 21 days after service

of the formal complaint on the respondent.

Service under subsection (b)(2) must be made by personal ser-

vice, first-class mail, or email.

For good cause, the presiding officer may extend the time for

the respondent to file and serve an answer to the formal com-

plaint.

If the respondent fails to file and serve the disciplinary admin-

istratorand each hearing panel member with a timely answer to

the formal complaint, the disciplinary administrator may file a

motion under Rule 213 for temporary suspension.

(c) Motion, Response, and Other Filing.

1)

()

®3)

The disciplinary administrator and respondent must file any
other pleading, motion, response, reply, notice, or other filing
with the Board as follows:

(A) at 701 Southwest Jackson Street, First Floor, Topeka, Kan-
sas 66603; or

(B) by email to kbda@kscourts.org.

The disciplinary administrator must serve a copy of any other

pleading, motion, response, reply, notice, or other filing as fol-

lows:

(A) on the respondent by personal service, certified mail, first-
class mail, or email to the respondent’s most recent regis-
tration address or email address; or

(B) if represented by counsel, by personal service, certified
mail, first-class mail, or email to the respondent’s counsel;
and

(C) on each hearing panel member by personal service, first-
class mail, or email.

The respondent must serve the disciplinary administrator and

each hearing panel member with a copy of any other pleading,

motion, response, reply, notice, or other filing by personal ser-
vice, first-class mail, or email.
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(d)

(e)

Complete When Mailed. Service underthis rule by certified mail
or first-class mail is deemed complete on mailing, regardless of
whether the mail is actually received.
Reference to Certain Persons or Information. A party filing a
pleading, motion, response, or other filing must protect personally
identifiable information as follows:
(1) by complying with Rule 7.043 when referencing certain per-

sons;
(2) byredactinga person’s date of birth except for the year; and
(3) by redacting the documentto referto only the last four digits of

any of the following numbers:

(A) a Social Security number;

(B) a financial accountnumber, includinga bank, credit card,

and debit card account;

(C) ataxpayer identification number (TIN);

(D) an employee identification number;

(E) adriver’s license or nondriver’s identification number;

(F) apassport number;

(G) a brokerage account number;

(H) an insurance policy account number;

() aloan account number;

(J) acustomer account number;

(K) a patient or health care number;

(L) astudent identification number; and

(M) a vehicle identification number (VIN).

[History: New rule adopted effective January 1,2021; Am. (c) and (e)
effective November 29, 2021.]

(a)

(b)
(c)

Rule 216
PREHEARING PROCEDURE

Prehearing Investigation. When the review committee directs or
when the respondent demands a hearing on the formal complaint,
the disciplinary administrator may conduct additional investigation
necessary for a hearing.

Prehearing Scheduling Order. A hearing panel may issue a pre-
hearing scheduling order.

Motions. Unless there are unique circumstances or a prehearing
scheduling order specifies otherwise, all prehearing motions must
befiled no laterthan 14 days before ahearingona formal complaint
or petition for reinstatement. The opposing party may serve the
moving party with a copy of a response to the motion no later than
seven days after service of the motion. The moving party may not
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reply to the response. The panel may schedule a hearing on the mo-
tion.

(d) Prehearing Conference. If the circumstances warrant, a hearing
panel may schedule a prehearing conference to considerany pend-
ing motion, obtain admissions, or otherwise narrow the issues pre-
sented by the pleadings. The presiding officer may designate a panel
member to conduct the conference. The panel may issue a prehear-
ing conference order. The panel may modify the order.

[History: New rule adopted effective January 1, 2021.]

Rule 216A

COMPLIANCE EXAMINATIONS BY THE DISCIPLINARY
ADMINISTRATOR

[History: Repealed effective January 1,2021.]
Rule 217
SUBPOENA

(a) Investigation. Duringan investigation conducted under these rules
or a compliance examination conducted under Rule 236, the disci-
plinary administrator may issue a subpoena to compel the attend-
ance of a witness or the production of pertinent books, papers, doc-
uments,and electronically stored information before thedisciplinary
administrator or an investigator.

(b) Formal Hearing.

(1) Disciplinary Administrator’s Evidence. The disciplinary ad-
ministrator may compel the attendance of a witness or the pro-
duction of pertinent books, papers, documents, and electroni-
cally stored information at a formal hearing by issuinga sub-
poenaandserving it no laterthan 21 days before the hearing.

(2) Respondent’s Evidence. Arespondent may compel the attend-
ance of a witness or the production of pertinent books, papers,
documents, and electronically stored information at a formal
hearingby obtainingasubpoena fromthe presiding officer. The
respondent must request the subpoena in writingat least30 days
before the hearing. The respondent must serve the subpoenano
later than 21 days before the hearing.

(3) Service, Fees, and Mileage.

(A) Location. Service of a subpoenamay be made anywhere
within Kansas.

(B) Attendance Fee and Mileage. If the subpoenarequiresat-
tendance of a witness, the subpoena must be accompanied
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by the mileage allowed by law, unlesswaived by the wit-

ness.

(C) Payment of Necessary Expenses.

(i) The disciplinary administrator must pay from the dis-
ciplinary fee fund the expenses for necessary travel,
meals, and lodging of a witness called by the discipli-
nary administrator.

(i) The respondent must pay the expenses for necessary
travel, meals, and lodging of a witness called by the
respondent.

(4) Quashing or Modifying Subpoena.

(A) When Required. On motion filed no laterthan 14 days af-
ter service of a subpoena, the hearing panel will quash or
modify the subpoena under the following circumstances:
(i) ifitfailstoallowareasonable time for compliance;
(i) ifitrequiresdisclosureof privileged or other protected

matter and no exception or waiver applies; or

(iii) if it subjects a person to undue burden.

(B) When Permitted. On motion filed no later than 14 days
after service of asubpoena, the hearingpanel may quashor
modify the subpoenaif it requires disclosure of the follow-
ing:

(i) atrade secretor other confidential research develop-
ment or commercial information; or

(if) an unretained expert’sopinion or information not de-
scribing specific events or occurrences in dispute and
resulting from the expert’s study made not at the re-
quest of any party.

(C) Appearance by Telephone or Video. On motion filed no
later than 14 days after service of a subpoena ona witness,
the hearing panel may permit the witness to appear by tel-
ephone or video.

(c) Enforcement of Subpoena. In accordance with K.S.A. 20-1204a,
the Supreme Courtmay hold in contempta personwho, havingbeen
served, fails without adequate excuse to obey the subpoena.

(d) Reciprocal Subpoena. When a subpoena is sought in Kansas by a
disciplinary authority of another jurisdiction for use in an attorney
disciplinary investigation or proceedingand counsel for the discipli-
nary authority certifiesthat issuance of the subpoenahas been ap-
proved under the law of the other jurisdiction, the Board chair, on
petition forgood cause, may issue a subpoenato compel the attend-
ance of a witness or the production of pertinent books, papers, doc-
uments, and electronically stored information in the county where
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the witness or custodian resides or is employed, or elsewhere as
agreed to by the witness or custodian. The person or entity seeking
the subpoena must pay the witness’ mileage expenses allowed by
Kansas law and must pay the witness’ actual and necessary expenses
for travel, meals, and lodging.

[History: New rule adopted effective January 1, 2021.]

Rule 218
DEPOSITION

(a) When Permitted. Either party in a disciplinary board proceeding
may request in writing to take the deposition of a witness. The pre-
siding officer may grant the request if the following applies:

(1) the witness is not subject to service of a subpoena;

(2) thewitnessis unable to attend or testify at the hearing because
of age, illness, or other infirmity; or

(3) the parties agree to the deposition.

(b) Notice. The partyrequestinga depositionmustgive reasonablewrit-
tennotice to the other party. The notice must statethe time and place
of the deposition and the deponent’s name.

(c) Method of Recording. A deposition must be taken under oath or
affirmation and recorded by stenographic means.

(d) Persons Attending Deposition. Unless otherwise stipulated by the
partiesor ordered by the presiding officer, no person may attenda
deposition except the court reporter, the parties, and the deponent.

(e) Remote Means. The parties may stipulate or for good cause the pre-
siding officer may order that a deposition be taken by telephone or
other remote means. The deposition takes place where the deponent
answers the questions.

(f) Original; Copy. The party requesting a deposition must file with
the Board the original transcript of the deposition and serve the op-
posing party with a copy.

(g) Costs. The party requesting a deposition must pay any costs.

[History: New rule adopted effective January 1, 2021.]

Rule 219
CRIMINAL CHARGE; CONVICTION

(a) Definitions.
(1) “Conviction” means the following:
(A) afindingbased on a pleaor trial that a person is guilty of a
felony or misdemeanor; or
(B) entry by a person into a diversion agreement or other com-
parable disposition for a felony or misdemeanor charge.
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(b)

(©)

(d)

()

()

(2) “Felony crime ora crime mandatingregistration as an offender”
means the following:

(A) acrime classified as a felony;

(B) a crime mandating registration by the defendantas an of-
fender under the Kansas Offender Registration Act
(KORA), K.S.A. 22-4901 et seq.; or

(C) a comparable offense in any jurisdiction that if committed
in Kansaswould constitute a felony or mandate registration
under KORA.

(3) “Reportable crime” means the following:

(A) a felony crimeor a crime mandating registration as an of-
fender; or

(B) a class A or B misdemeanoror an offense of comparable
classification.

Deferral. If a criminal action is pending based on substantially sim-

ilarallegations asa disciplinary matter, the following provisions will

apply.

(1) Theinvestigation of an initial complaint or a report will not be
deferred unless the disciplinary administrator authorizes defer-
ral.

(2) The investigation of a docketed complaint and prosecution of a
formal complaint will not be deferred unless the review com-
mittee, hearing panel, or Supreme Court authorizes deferral.

Attorney’s Duty When Charged with Reportable Crime. An at-

torney who hasbeencharged with areportable crime must notify the

disciplinary administrator in writing of the charge and court of ju-
risdiction no later than 14 days after the charge is filed.

Attorney’s Duty Upon Conviction. An attorney who has been con-

victed of a reportable crime must notify the disciplinary administra-

tor in writingofthe convictionand court of jurisdiction no later than

14 days after the conviction. The pendency of sentencing or the fil-

ing of a notice of appeal, amotion for newtrial,oramotion forother

relief does not stay the reporting requirement.

Duty of Clerk of Court. The clerk of any Kansas court in which an

attorney is convicted of a reportable crime must notify the discipli-

nary administrator in writing of the conviction no later than 14 days
after the conviction.

Convictionis Conclusive Evidence. Acertifiedcopy of a judgment

of conviction of a respondent for a reportable crime is conclusive

evidence of the commission of that crime. The respondent may not
present evidence that the respondent is not guilty of the crime.
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(g) Automatic Temporary Suspension.

(h)

(i)

()

1)

)

®3)

(4)

Disciplinary Administrator’s Duties. When the disciplinary
administrator receives notice that an attorney has been con-
victed of a felony crime or a crime mandating registration as an
offender, the disciplinary administrator must commence a dis-
ciplinary board proceeding and file with the Supreme Court an
ex parte motion for temporary suspension of the attorney’s li-
cense to practice law. The disciplinary administrator must at-
tach evidence of the conviction to the motion.

Supreme Court Order. After the filing of a motion under sub-
section (g)(1), the Supreme Court will issue an order temporar-
ily suspending the respondent from the practice of law until fi-
nal disposition of the disciplinary board proceeding. The filing
of a notice of appeal, a motion for new trial, or a motion for
other relief does not stay a temporary order of suspension.
Notice to Respondent. The clerk of the appellate courts will
provide the respondent with a copy of the Supreme Court’s or-
der.

Respondent’s Duties. After receipt of theorder, the respondent
must comply with Rule 231.

Temporary Suspension Following Conviction of Other Crime.
Thisrule doesnot precludethe disciplinary administrator from seek-
ing the temporarysuspension under Rule 213 of arespondent for the
conviction of a reportable crime.

Motion to Vacate Order of Temporary Suspension.

1)

)
®3)

A respondent may file with the Supreme Court a motionto va-
cate an order of temporary suspension for good cause or be-
cause a court reversed the conviction that was the basis of the
temporary suspension. The respondent must attach a certified
copy of the judgment reversing the conviction.

The respondent must serve the disciplinary administrator with
a copy of the motion.

A Supreme Court order vacating a temporary order of suspen-
sion does not terminate the disciplinary board proceedings.

Disciplinary Board Proceeding. A disciplinary board proceeding
arisingout of a conviction fora crime will proceed the same asany
other matter under these rules.

[History: New rule adopted effective January 1,2021.]

Rule 220

EFFECT OF OTHER PROCEEDING OR JUDGMENT

(a) Deferral. If a civil action, administrative agency action, or other
proceeding is pending against a respondent based on substantially
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(b)

(©)

similar allegations as a disciplinary matter, the following provisions

will apply:

(1) theinvestigationof an initial complaintor a report will not be
deferred unless specifically authorized by the disciplinary ad-
ministrator; and

(2) theinvestigation of a docketed complaint and prosecution of a
formal complaint will not be deferred unless specifically au-
thorized by the review committee, the hearing panel, or the Su-
preme Court.

Judgment or Ruling. Exceptas otherwise provided in subsection

(c), a certified copy of a judgment or ruling in any action involving

substantially similar allegations as a disciplinary matteris prima fa-

cie evidence of the commission of the conduct that formed the basis

of the judgment or ruling, regardless of whether the respondent is a

party in the action. The respondent has the burdento disprove the

findings made in the judgment or ruling.

Judgment or Ruling Based on Clear and Convincing Evidence.

For the purpose of a disciplinary board proceeding, a certified copy

of a judgment or ruling described in subsection (b) that is based on

clear and convincing evidence is conclusive evidence of the com-
mission of the conduct that formed the basis of the judgment or rul-
ing. The respondent may not present evidence that the respondent

did not commit the conduct that formed the basis of the judgment or

ruling.

[History: New rule adopted effective January 1, 2021.]

(a)

(b)

Rule 221
DISCIPLINE IMPOSED IN ANOTHER JURISDICTION

Deferral. If a disciplinary action is pending against a respondent in
another jurisdiction based on substantially similar allegations as a
disciplinary matter in Kansas, the following provisions will apply:
(1) theinvestigationof an initial complaintor a report will not be
deferred unless specifically authorized by the disciplinary ad-
ministrator; and
(2) theinvestigation of a docketed complaint and prosecution of a
formal complaint will not be deferred unless specifically au-
thorized by the review committee, the hearing panel, or the Su-
preme Court.
Duty to ReportDiscipline. When the licensingauthority of another
jurisdictiondisciplinesan attorney for a violation of the rules gov-
erningthe legal professionin that jurisdiction or refers an attorney
to the attorney diversion program or comparable program in that ju-
risdiction, the attorney must notify the disciplinary administrator in
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(©)

(d)

writing of the discipline or referral no later than 14 days after the

discipline is imposed or the referral is made.

Reciprocal Discipline. When the licensing authority of another ju-

risdictiondisciplinesan attorney fora violation of the rules govern-

ingthe legal profession in that jurisdiction, for the purpose of a dis-
ciplinary board proceeding under these rules, the following provi-
sions apply.

(1) Ifthedetermination ofthe violation was basedon clearandcon-
vincing evidence, the determination is conclusive evidence of
the misconduct constituting the violation of the rules.

(2) Ifthedetermination of the violation was based on less thanclear
and convincing evidence, the determination is prima facie evi-
dence of the commission of the conduct that formed the basis
of the violation and raisesa rebuttable presumption of the va-
lidity of the finding of misconduct. The respondent has the bur-
den to disprove the finding in a disciplinary proceeding.

Supreme Court’s Discretion. This rule does not limitthe Supreme

Court’s power to impose different discipline formisconductthanthe

discipline imposed in another jurisdiction.

[History: New rule adopted effective January 1, 2021.]

(@)

(b)

(©)

(d)

Rule 222
HEARINGS

Hearing Open to Public. Adisciplinary or reinstatementhearing is
open to the public and the mediain the same manner as a district
court hearing. A hearing may be closed only in accordance with
Kansas City Star Co. v. Fossey, 230 Kan. 240, 630 P.2d 1176
(1981). Under Rules 1001 and 1002, the hearing panel may limit or
prohibit the use of an electronic device during the hearing.
Location. Ahearingwill be conducted in Topeka, Kansas. For good
cause, the presiding officer may order that a hearing be conducted
at another location in Kansas.
Notice of Hearing. The hearing panel will set the date for the hear-
ing. The notice must state the following:
(1) the date, time, and location of the hearing;
(2) the name and business address of each panel member; and
(3) thatthe respondentis entitled to be represented by counsel, to
cross-examine witnesses, and to present evidence.
Rules of Civil Procedure. Except as otherwise provided in subsec-
tion (e), the Rules of Civil Procedure do notapply in a board pro-
ceeding.
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()

Hearing Procedure.

(1) Rulesof Evidence. A hearingis governed by the Rules of Evi-
dence, K.S.A. 60-401 et seq.

(2) WitnessPlacedUnder Oath. A witness called to testify during
a hearing must be placed under oath.

(3) RecordofBoard Proceeding. A hearing must be recorded by
stenographic means.

(4) Witness Sequestration. The complaining witness may remain
in the hearing room during presentation of all matters. All other
witnesses may remain in the hearing room unless, before the
start of the hearing, the respondent or the disciplinary adminis-
trator requests that the witnesses be excluded from the hearing
room except while testifying.

[History: New rule adopted effective January 1, 2021.]

(a)

(b)

(c)

(d)

Rule 223
SUMMARY SUBMISSION

Definition. “Summary submission” is submission by agreement of
an attorney disciplinary case to the Supreme Court ona written rec-
ord.

Agreement. An agreement between the disciplinary administrator
and the respondent to proceed by summary submission must be in
writing and contain the following:

(1) anadmission that the respondent engaged in the misconduct;
(2) astipulation as to the following:

(A) the contents of the record;

(B) the findings of fact;

(C) theconclusionsoflaw, includingeach violation of the Kan-
sas Rules of Professional Conduct, the Rules Relating to
Discipline of Attorneys, or the attorney’s oath of office;
and

(D) any applicable aggravating and mitigating factors;

(3) arecommendation for discipline;

(4) awaiver of the hearing on the formal complaint; and

(5) astatement by the parties that no exceptions to the findings of
fact or conclusions of law will be taken.

Timing. The disciplinary administrator and the respondent may en-

terinto the agreementatany time after the review committee directs

a hearingon a formal complaint butno later than 30 days before the

scheduled hearing on the formal complaint.

Notice to Complainant. After thedisciplinary administrator andthe

respondent enter into an agreement to proceed by summary submis-
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(e)

()

sion, the disciplinary administrator will provide a copy of the agree-

ment to the complainant. The complainant has 21 days to provide

the disciplinary administrator with the complainant’s position re-
garding the agreement.

Procedure.

(1) Board Chair. After the disciplinary administrator and the re-
spondententerinto an agreementto proceed by summary sub-
mission, the disciplinary administrator will forward a copy of
the agreementand the complainant’spositionto the Board chair
for consideration of the summary submission.

(2) Approved. If the chair approves the summary submission, a
hearing on the formal complaint is cancelled and the case pro-
ceeds according to Rule 228.

(3) Rejected. If the chair rejects the summary submission, the case
proceeds according to Rule 222.

Supreme Court’s Discretion. An agreement to proceed by sum-

mary submission is advisory only and does not prevent the Supreme

Court from making its own conclusions regarding rule violations or

imposing discipline greater or lesser than the parties’ recommenda-

tion.

[History: New rule adopted effective January 1, 2021; Am. (b) effective
November 29, 2021.]

(a)

(b)

(©)

Rule 224
WITNESSES AND EXHIBITS

Disciplinary Administrator’s Witness List and Exhibits. No later
than 14 days after service of a formal complaint, the disciplinary
administrator must file a witness and exhibit listand the original ex-
hibits, marked numerically. The disciplinary administrator must
serve therespondentand each hearing panel member with a copy of
the list and a copy of each exhibit.
Respondent’s Witness List and Exhibits. No later than 14 days
after the answer to a formal complaint is due, the respondent must
file a witness and exhibit list and the original exhibits, marked al-
phabetically. The respondent must serve the disciplinary adminis-
trator and each hearing panel member with a copy of the list and a
copy of each exhibit.
Reference to CertainPersonsor Information. A party offeringan
exhibitfor admissioninto evidence must protect personally identi-
fiable information as follows:
(1) by complying with Rule 7.043 when referencing certain per-
sons;
(2) byredactinga person’s date of birth except for the year; and
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(3) by sealingthe exhibit or redacting the exhibit to refer to only
the last four digits of any of the following numbers:

(A) a Social Security number;

(B) a financial accountnumber, including a bank, credit card,
and debit card account;

(C) ataxpayer identification number (TIN);

(D) an employee identification number;

(E) adriver’s license or nondriver’s identification number;

(F) apassport number;

(G) a brokerage account number;

(H) an insurance policy account number;

() aloan account number;

(J) acustomer account number;

(K) a patient or health care number;

(L) astudent identification number; and

(M) a vehicle identification number (VIN);

(4) by sealingany exhibit that is a medical, substance abuse, psy-
chological, or psychiatric report or record; and

(5) by sealingor redacting the exhibit for other good cause shown.

(d) Procedures for Calling an Expert Witness.

(1) No laterthan21 days afterservice of aformal complaint,a party
planningto call an expert witness must file notice of intent to
call an expert witness.

(A) Written notice and any expert witness’ report must be
served on each hearing panel member and the opposing
party.

(B) Iftheexpertwitnesshasnotissued areport,the notice must
include a proffer of the subject matter on which the expert
is expected to testify and the substance of the facts and
opinions to which the expert is expected to testify.

(2) If the opposing party plans to call a rebuttal expert witness, the
opposing party must file notice of intent to call a rebuttal expert
witnessno laterthan 21 days after service of a notice under sub-
section (c)(1).

(A) Written notice of intent to call arebuttal expert witnessand
any rebuttal expert witness’ report must be served on each
hearing panel member and the other party.

(B) If the rebuttal expert witness has not issued a report, the
notice mustinclude a proffer of the subject matter on which
the rebuttal expertis expected to testify and the substance
of the facts and opinionsto which the rebuttal expertis ex-
pected to testify.
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()

()

Scope of Testimony. An expertwitness may not testify unless the

following apply:

(1) thewitnessis qualified as an expert by knowledge, skill, expe-
rience, training, or education;

(2) the testimony will help the hearing panel understand the evi-
dence;

(3) the testimony is based on sufficient facts or data;

(4) the testimony is the product of reliable principles and methods;
and

(5) the witness has reliably applied the principles and methods to
the facts of the formal complaint.

Additional Witness and Exhibit; Time Limit. For good cause, the

hearing panel may allow a party to endorse an additional witness or

offer an additional exhibit at any time, including at the hearing on

the formal complaint.

[History: New rule adopted effective January 1, 2021; Am. effective
November 29, 2021.]

(a)

(b)

Rule 225
TYPES OF DISCIPLINE

Discipline. An attorney who commits misconduct may be disci-

plined by any of the following:

(1) disbarment by the Supreme Court;

(2) suspension by the Supreme Court for an indefinite period of
time;

(3) suspension by the Supreme Court for a definite period of time;

(4) probation by the Supreme Court for a definite period of time
under Rule 227;

(5) censure by the Supreme Court, which the Supreme Court may
order to be published in the Kansas Reports;

(6) informaladmonition, whichis notpublished and is the least se-
rious form of public discipline and which may be imposed by a
hearing panel or by the disciplinary administrator at the direc-
tion of the review committee; or

(7) any other discipline or condition the Supreme Court determines
is appropriate.

Disciplinary History. All types of discipline become a permanent

part of an attorney’s reportable disciplinary history.

[History: New rule adopted effective January 1, 2021.]
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Rule 226
FINAL HEARING REPORT

(a) Final Hearing Report.

(b)

(©)

(1)

)

®3)

Contents. Followingahearingonaformal complaint, the hear-

ing panel will issue a final hearing report setting forth findings

of fact, conclusions of law, aggravating and mitigating factors,

and a recommendation of discipline or that no discipline be im-

posed.

(A) Findings of Fact. Each finding of fact must be established
by clear and convincing evidence.

(B) Conclusions of Law. Each conclusion of law must be set
forth separately.

(C) Aggravating and Mitigating Factors.

(i) Aggravating factors are any considerations that may
justify an increase in the discipline to be imposed.

(i) Mitigatingfactorsare any considerations that may jus-
tify a reduction in the discipline to be imposed.

(D) Recommendation Regarding Discipline. The recommen-
dation by the hearingpanel regardingdiscipline isadvisory
only and does not prevent the Supreme Court from impos-
ing discipline greater or lesser than the panel’s recommen-
dation.

Concurring or Dissenting Opinion. If a member of the hear-

ing panel cannotagree on a finding of fact, conclusion of law,

aggravating or mitigating factor, or the recommendation re-
gardingdiscipline, the panel member’s concurring or dissenting
opinion will be included in the final hearing report.

Distribution. The following distribution must occur after the

hearing panel issues the final hearing report:

(A) the panel must file the report and provide the disciplinary
administrator and the respondent with a copy of the report;
and

(B) the disciplinary administrator must provide a copy of the
report to the complainant.

Case Docketed in Supreme Court. If a majority of a hearing panel
finds misconductand recommends discipline under Rule 225(a)(1),
(2),(3),(4), (5),0r (7)or if awritten objection is filed under subsec-
tion(c) or (d) of thisrule, the disciplinary administrator must docket
a case in the Supreme Court under Rule 228.

Informal Admonition. Ifthe hearingpanelimposes an informalad-
monition under Rule 225(a)(6), the disciplinary administrator will
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not docket a case in the Supreme Court unlessthe disciplinary ad-
ministrator or the respondent files a written objection with the hear-
ing panel no later than 21 days after service of the final hearing re-
port. If the disciplinary administrator or the respondent timely files
a written objection, the case will be docketed in the Supreme Court
and will proceed under Rule 228.

(d) Dismissal. If the hearing panel dismissesa disciplinary board pro-
ceeding or recommends that no discipline be imposed, the discipli-
nary administrator will not docket a case in the Supreme Court un-
less the disciplinary administrator files a written objection with the
hearing panel no later than 21 days after service of the final hearing
report. If the disciplinary administrator timely files a written objec-
tion, the case will be docketed in the Supreme Court and will pro-
ceed under Rule 228.

[History: New rule adopted effective January 1, 2021.]

Rule 227
PROBATION

(a) Proposed Probation Plan. If a respondent seeks to be placed on
probation for committing misconduct, the respondent must file and
serve each hearing panel member and the disciplinary administrator
with a copy of a probation plan at least 14 days before the hearing
on the formal complaint.

(b) Plan Contents. A probation plan under thisrule must meet the fol-
lowing requirements:

(1) be workable, substantial, and detailed;

(2) containadequate safeguardsthat address the professional mis-
conduct committed, protect the public, and ensure the respond-
ent’s compliance with the Kansas Rules of Professional Con-
duct, the Rules Relating to Discipline of Attorneys, and the at-
torney’s oath of office;

(3) include the name of a practice supervisor if practice supervision
is proposed; and

(4) includeaprovisionthatthe respondent will not commit miscon-
duct.

(c) Compliance with Plan. At the hearing on the formal complaint, the
respondent must establish that the respondent has been complying
with each condition in the probation plan for at least 14 days prior
to the hearing.
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(d) Restrictions on Recommendation of Probation. A hearing panel

()

()

(9)

may not recommend that the respondent be placed on probation un-

less the following requirements are met:

(1) the respondent complies with subsections (a) and (c) and the
proposed probationplansatisfies the requirementsin subsection
(b);

(2) the misconduct can be corrected by probation; and

(3) placingthe respondent on probation is in the best interests of
the legal profession and the public.

Inclusion of Specific Conditions. If a hearing panel recommends

to the Supreme Court that the respondent be placed on probation,

the panel will include specific conditions of probation in the final
hearing report.

Procedure Following Hearing on Formal Complaint. Regardless

of whether the hearing panel recommends probation, the following

provisionsapply to a respondent who seeksto be placed on proba-
tion.

(1) The respondent must comply with each condition of the re-
spondent’s proposed probation plan.

(2) At least 14 days before oral argument before the Supreme
Court, the respondent must complete the following:

(A) file with the Supreme Court and serve the disciplinary ad-
ministrator with a copy of an affidavit describing the re-
spondent’s compliance with each condition ofthe respond-
ent’s proposed probation plan; and

(B) serve the disciplinary administrator with a copy of all rele-
vantreports fromany medical, mental health,and drugand
alcohol treatment provider, supervising attorney, and mon-
itoring attorney, if applicable, that verify the statements in
the affidavit.

Successful Completion.

(1) Respondent’s Motion for Discharge. If a respondent placed
on probation by the Supreme Courtcomplies with each condi-
tion of probation contained in the Supreme Court’s opinion, the
respondent, at the end of the probation period, may file with the
Supreme Court and serve the disciplinary administrator with a
motion to be discharged from probation. The motion mustin-
clude the following as an attachment:

(A) an affidavit describing the respondent’s compliance with
each condition of probation; and

(B) anaffidavitfromthe supervisingattorney, if applicable, de-
scribing the respondent’s compliance with the conditions
of probation.
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()

®)

Disciplinary Administrator’s Duties. Whenarespondent files
a motion that complies with subsection (g)(1), the disciplinary
administrator no later than seven days after service of the mo-
tion must file and serve the respondent with a response to the
motion thataddresses the respondent’s compliance and eligibil-
ity for discharge from probation.

Court Action. The Supreme Court may rule on the respond-
ent’s motion without oral argument.

(h) Remains on Probation. The respondent remains on probation, sub-
ject to each condition of probation, until the Supreme Court dis-
charges the respondent from probation, regardless of whether the
ordered term of probation has expired.

Procedure When a Violation Is Alleged.

(i)

1)

)

®3)

(4)

()

Respondent’s Duty. If a respondent fails to complywith acon-

dition of probation, the respondent must immediately inform

the disciplinary administrator and the supervising attorney, if
applicable, of the failure.

Supervising Attorney’s Duty. The supervising attorney must

immediately inform the disciplinary administrator when the su-

pervising attorney knows or reasonably believes that the re-
spondenthas failed to comply with a condition of probation.

Disciplinary Administrator’s Duty. After receiving infor-

mation thatthe respondent failed to comply with a condition of

probation, the disciplinary administrator must determine
whether to file a motion to revoke probation with the Board.

The filing of a motion automatically suspends the running of

the period of probation and continues the probation until the

motion is resolved.

Chair’s Duty. When the disciplinary administrator files a mo-

tionundersubsection (i)(3) to revoke probation, the Board chair

will do one of the following:

(A) appoint one Board memberto conduct an expedited hear-
ing to determine whether the respondent failed to comply
with a condition of probation; or

(B) if another disciplinary matter concerning the respondentis
pending, decide whether to consolidate the motion with the
pending matter for hearing under Rule 222.

Expedited Hearing Procedure.

(A) At an expedited hearing on a motion to revoke probation,
the disciplinary administrator has the burden to establish
by clearand convincingevidence thattherespondent failed
to comply with a condition of probation.

(B) The respondent is entitled to be represented by counsel, to
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cross-examine witnesses, and to present evidence.

(6) Probation Violation; Final Hearing Report.
(A) Contents. Followinga hearing on a motion to revoke pro-

(B)

©

bation, the Board member or panel conducting the hearing
willissue a final hearingreport setting forth findings of fact
and conclusions of law, including a conclusion regarding
whether the respondent failed to comply with a condition
of probation. If the respondent failed to comply with a con-
dition of probation, the Board memberor panel will include

a recommendation regarding revocation and discipline.

(i) Findings of Fact. Each finding of fact must be estab-
lished by clear and convincing evidence.

(ii) Conclusions of Law. Each conclusion of law must be
set forth separately.

(iii) Recommendation. Any recommendation regarding
revocation and discipline by the Board member or
panel is advisory only. The Supreme Court is not pre-
vented from allowinga respondent to remain on pro-
bation or from imposing discipline greater or lesser
than the Board member’s or the panel’s recommenda-
tion.

Separate Final Hearing Reports. If under subsection

(i)(4) the chair consolidates a motion to revoke probation

with a pending matter for hearing, the hearing panel will

issue the following:

(i) afinal hearing report concerning the motion to revoke
probation; and

(i) a separate final hearing reportconcerning the pending
matter for hearing.

Distribution. The Board member or panel will serve the

disciplinary administrator and the respondent with a copy

of the final hearing report.

(7) Finding of No Violation. If the Board member or panel con-
cludes that the respondent did not violate a condition of proba-
tion, the following provisions will apply:

(A)
(B)
©

the Board member or panel will deny the motion to revoke
probation;

the disciplinary administrator will not seek revocation of
probation with the Supreme Court; and

the respondent will remain on probation until discharged
by the Supreme Court under subsection (h).
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(8) Finding of a Violation. If the Board member or panel con-
cludesthatthe respondent violated a condition of probation, the
following provisions will apply.

(A) The disciplinary administrator must file the motion to re-
voke in the pending case before the Supreme Court.

(B) No later than 21 days after the disciplinary administrator
files the motion in the pending case, the respondent may
file with the Supreme Court an exception to any finding of
factor conclusion of law in the final hearing report. If the
respondent files an exception, the respondent must serve
the disciplinary administrator with a copy of the exception.
Uponthefilingofan exception orthe expirationofthe time
to file an exception, the matter will be submitted for the
Supreme Court’s consideration. Neither briefs nor oral ar-
guments are permitted unless requested by the Supreme
Court.

[History: New rule adopted effective January 1, 2021.]

(a)

(b)

(©)

Rule 228
PROCEDURE BEFORE SUPREME COURT

Case Caption. A case in the Supreme Courtunder these rules must
be captioned as follows:
In the Matter of No.

(Respondent) or (Petitioner).

Docketing. To docket a case in the Supreme Court, the disciplinary

administrator must complete the following:

(1) file any formal complaint, answer, and final hearing report or
summary submission agreement; and

(2) submitthe recordand table of contents as directed by the clerk
of the appellate courts.

Record. The record must include the following:

(1) each filing by the disciplinary administrator and respondent,
any order issued by the hearing panel, the final hearing report
issued by the panel, and any agreement regardinga summary
submission entered into by the disciplinary administrator and
respondent;

(2) atranscript of any hearing and deposition;

(3) the disciplinary administrator’s exhibits offered for admission
into evidence; and

(4) therespondent’s exhibits offered for admission into evidence.
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(d)

(e)

()

(9)

(h)

Notice of Docketing. After the disciplinary administrator docketsa
case, the clerk of the appellate courts will notify the respondent by
certified mail that the case has been docketed.

When Exception Required. No later than 21 days after providing

the notice under subsection (d), the disciplinary administrator and

the respondent must file one of the following unless subsection

(f)(2) applies:

(1) anexceptiontoafindingoffactorconclusionoflawin the final
hearing report to preserve the issue for review by the Supreme
Court; or

(2) astatement that the party will not file an exception to the find-
ings of fact or conclusions of law in the final hearing report.

When Exception Not Required or Allowed.

(1) The disciplinary administrator and the respondent may contest
the recommendation of discipline made by a hearing panel
without filing an exception.

(2) Neither party may file an exceptionin a case submitted to the
Supreme Court by summary submission under Rule 223.

No Exception.

(1) By Respondent. If the respondent files a statement under sub-
section (e)(2) that the respondent will not file an exception or if
the respondent fails to timely file an exception, the findings of
factand conclusions of law in the final hearing report will be
deemed admitted by the respondent.

(2) By Disciplinary Administrator. Ifthe disciplinary administra-
tor filesastatementunder subsection (e)(2) that the disciplinary
administrator will not file an exception or if the disciplinary ad-
ministrator fails to timely file an exception, the findings of fact
and conclusions of law in the final hearing report will be
deemed admitted by the disciplinary administrator.

Exception Filed. When the disciplinary administrator or the re-

spondenttimely filesan exception under subsection (e)(1) to a find-

ing of fact or conclusion of law, the following provisions apply.

(1) Transcript. The clerk of the appellate courts will order a copy
of the transcript of the hearing on the formal complaint. The
clerk will provide the copy to the respondent.

(2) Briefs.

(A) The party filingthe exception must file an openingbrief no
later than 30 days after the clerk provides the transcript to
the respondent. If both parties file an exception, the disci-
plinary administrator must file an opening brief no later
than 30 days after the clerk provides the transcript to the
respondent.
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(i)

)

(k)

(B) The party responding to the opening brief must file a re-
sponse brief no later than 30 days after service of the open-
ing brief.

(C) The party filingthe opening brief may file a reply brief no
later than 14 days after service of the response brief.

(D) The parties must file and serve the briefs asdirected by the
clerk of the appellate courts, and the briefs must be in the
format provided by Rule 6.02 et seq.

(E) If either party fails to file a brief, that party will be deemed
to have admitted the findings of factand conclusions of law
in the final hearing report.

Oral Argument. The clerk of the appellate courts will set the case
for oral argument before the Supreme Court. The clerk will notify
the respondentand the disciplinary administrator of the date, time,
and location or manner ofthe oral argument. The respondent and the
disciplinary administrator must appear at the oral argument. This
subsection applieseven if the case is submitted under Rule 223 or if
the respondent or the disciplinary administrator fails to file an ex-
ception or a brief.

Discipline Effective Immediately. Any discipline ordered by the
Supreme Courtis effective immediately on the filing of the order or
opinion with the clerk of the appellate courts, unless otherwise or-
dered by the court.

Motionfor Rehearing; Motionfor Modification. No later than 21
days after the filing of an order or opinion of the Supreme Court
imposing discipline, the respondent may file a motion for rehearing
or a motion for modification under Rule 7.06. The filing of the mo-
tion does not stay the effect of an order of discipline, unless other-
wise ordered by the court.

[History: New rule adopted effective January 1, 2021; Am. effective
November 29, 2021.]

(a)
(b)

Rule 229
COSTS

Assessment. The Supreme Court may assess costs against a re-
spondent.

Certification. If the Supreme Court assesses costs against the re-
spondent, the disciplinary administrator must certify to the Supreme
Court the costs incurred for the following:

(1) aninvestigation under Rule 209;

(2) ahearing under Rule 222 on the formal complaint; or

(3) ahearingunder Rule 227(i) on a motion to revoke probation.
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(c) Service. The disciplinary administrator must serve the respondent
with a copy of the certificate of costs under subsection (b).

(d) Paymentof Costs. Costs assessedagainstarespondent must be paid
to the clerk of the appellate courts no later than 30 days after service
of a copy of the certificate of costs or as otherwise ordered by the
Supreme Court. Costs received will be deposited in the disciplinary
fee fund.

(e) EffectofFailuretoPay Costs. Ifa respondentfailsto pay any costs
assessed, the disciplinary administrator may seekthe temporary sus-
pension of the attorney’s license to practice law under Rule 213.

[History: New rule adopted effective January 1, 2021.]

Rule 230
VOLUNTARY SURRENDER OF LICENSE

(a) Voluntary Surrender Procedure. An attorney may voluntarily
surrender the attorney’s license to practice law. The attorney must
complete the following requirements:

(1)

)
®3)

submit to the Office of Judicial Administration a requestto sur-
render the attorney’s license on a form provided by the discipli-
nary administrator;

serve the disciplinary administrator with a copy of the request;
and

return to the Office of Judicial Administration the attorney’s
certificate ofadmission to the barand the attorney’s current bar
registration card or, if either document is unavailable, explain
why the document cannot be returned.

(b) Voluntary Surrender of License by Respondent or Suspended
Attorney.

(1)

()

Effect of Voluntary Surrender. If a respondent or suspended

attorney voluntarily surrenders the respondent’s or attorney’s

license to practice law under subsection (a), the following pro-

visions apply:

(A) the Supreme Court will issue an order disbarring the attor-
ney;

(B) the Office of Judicial Administration will strike the attor-
ney’s name from the roll of attorneys; and

(C) any pending board proceeding or case terminates, but the
disciplinary administrator may direct an investigator to
complete a pending investigation to preserve evidence.

Reinstatement. An attorney who voluntarily surrendered the

attorney’s license to practice law under subsection (b)(1) may

seek reinstatement under Rule 232.
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(c) Voluntary Surrender of License by Attorney in Good Standing.

(1) Voluntary Surrender.

(A) The following provisions apply if an attorney voluntarily
surrenders the attorney’s license to practice law when the
attorney is in good standing and is not a respondent:

(i) the attorney must provide an affidavit to the Supreme
Court that establishes the attorney is not counsel of
record inany matter pending before a court or tribunal
in Kansas and the attorney is not providing legal ser-
vices to any client in Kansas;

(ii) the Supreme Court will issue an order accepting the
attorney’s surrender; and

(iii) the Office of Judicial Administration will strike the at-
torney’s name from the roll of attorneys.

(B) If anattorney is not in good standing due to an administra-
tive suspension, the attorney must comply with the require-
ments of the suspension order and obtain reinstatement be-
fore voluntarily surrendering the license.

(C) After the Supreme Court issues an order acceptingan at-
torney’s voluntary surrender, the attorney is no longer au-
thorized to practice law.

(2) Reinstatement. An attorney who voluntarily surrendered the
attorney’s license to practice law under subsection (¢)(1) may
seek reinstatement.

(A) The attorney mustcomplete the following requirements:
(i) file with the Supreme Court a petition for reinstate-

ment;

(i) pay the current active attorney registration fee and the
active attorney registration fee required for each year
since the voluntary surrender;

(iii) pay the current continuing legal education fee and the
continuing legal education fee required foreach year
since the voluntary surrender; and

(iv) complete the continuing legal education hours re-
quired for each year since the voluntary surrender.

(B) The Supreme Court may require the attorney to do the fol-
lowing:

(i) appear before a Board hearing panel for a reinstate-
ment hearing under Rule 232; and

(ii) demonstrate compliance with other conditions for re-
instatement.
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(3) Misconduct. An attorney remains subject to disciplinary pro-
ceedings for misconduct that occurred prior to the voluntary
surrender of the attorney’s license to practice law.

[History: New rule adopted effective January 1, 2021; Am. (a) effective
November 29, 2021.]

Rule 231

NOTICE TO CLIENTS, OPPOSING COUNSEL, AND COURTS
FOLLOWING SUSPENSION OR DISBARMENT

(a) Attorney’s Duty.

(1) Notice. No later than 14 days after the Supreme Court issues an
order suspendingan attorney’s license to practice law or disbar-
ring an attorney, the attorney must complete the following re-
quirements.

(A) Client Notice. The attorney must notify inwritingeach cli-
ent that the client should obtain new counsel because the
attorney is suspended or disbarred and is no longer author-
ized to practice law in Kansas.

(B) Withdrawal. The attorney must file in each proceeding in
which the attorney is counsel of record a notice of with-
drawal stating that the attorney is suspended or disbarred
and is no longer authorized to practice law in Kansas.

(C) Opposing Counsel and Court. The attorney must notify
the following individuals and jurisdictions in writing that
the attorney is suspended or disbarred and is no longer au-
thorized to practice law in Kansas:

(i) all opposing counsel,;

(i) the clerk of the district court and the chief judge of
each judicial districtwhere the attorney is counsel of
record; and

(iii) each United States jurisdiction and each foreign juris-
diction wheretheattorney is or has been authorized to
practice law.

(2) Certification. No later than 30 days after the Supreme Court
issues an order suspending an attorney’s license to practice law
or disbarring an attorney, the attorney must provide an affidavit
to the Supreme Court certifying that the attorney complied with
subsection (a)(1).

(b) Continued Practice. It is the unauthorized practice of law and a
violation of KansasRule of Professional Conduct 5.5 for an attorney
to continueto practice law in Kansas after the Supreme Court issues
an order suspending or disbarring the attorney.
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(c) Notice by Clerk. No later than 14 days after the Supreme Court is-
sues an order suspending or disbarring an attorney, the clerk of the
appellate courts will provide notice that the attorney is suspended or
disbarredto the chief judge of the districtin which the attorney re-
sides and the clerk of the supreme court of any other state and any
federal court in which the attorney is licensed to practice law.

[History: New rule adopted effective January 1, 2021.]

Rule 232

REINSTATEMENT FOLLOWING SUSPENSION OR
DISBARMENT

(a) Eligibility.

(1) Definite Suspension. Arespondent suspended by the Supreme
Court for a definite period of time is eligible to petition for re-
instatement after the stated period of suspension has passed.

(2) Indefinite Suspension. A respondent indefinitely suspended
by the Supreme Court is eligible to petition for reinstatement
three years after the date of suspension.

(3) Disbarment. A respondentdisbarred by the Supreme Court is
eligible to petition for reinstatement five years after the date of
disbarment.

(b) Petition for Reinstatement.

(1) A respondent seeking reinstatement must file with the Supreme
Courta verified petition for reinstatement that sets forth facts
establishing the following:

(A) the respondentis eligible to petition for reinstatement un-
der subsection (a);

(B) the respondent has complied with Rule 231 and the Su-
preme Court's orders;

(C) therespondenthaspaidany costs assessed under Rule 229;
and

(D) the respondent should be reinstated to the practice of law.

(2) Atthetimethe petitionisfiled,the petitioner mustcompletethe
following requirements:

(A) pay a reinstatement filing fee of $1,250 to the clerk of the
appellatecourtsto be deposited in the disciplinary fee fund,
unless the attorney’s license was transferred to disabled
status under Rule 234; and

(B) serve the disciplinary administrator with a copy of the pe-
tition.

(c) Disciplinary Administrator’s Response. No later than seven days
after service of the petition for reinstatement, the disciplinary ad-
ministrator must file a response to the petition with the Supreme
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(d)

()

Courtand serve the respondentwith acopy. In the response, the dis-

ciplinary administrator must certify the following:

(1) whether the petitioner complied fully with the provisions in
subsection (b)(1)(A)-(D); and

(2) consideringthe gravity of the misconduct leadingto disbarment
or suspension, whether the disciplinary administrator believes
that sufficient time has elapsed since the date of disbarment or
suspension to justify the Supreme Court’s reconsideration of its
order.

Reinstatement Hearing Not Specified. If the Supreme Court sus-

pends arespondent for adefinite period of time and does not specify

in the suspension order that the respondent is required to undergo a

reinstatement hearing, the following provisions will apply:

(1) the Supreme Court will reinstate the petitioner without a hear-
ing if the petitioner establishes and the disciplinary administra-
tor certifies in the response that the petitioner complied fully
with subsection (b); or

(2) if the disciplinary administrator certifies in the response to the
petition that the petitioner has not complied fully with subsec-
tion (b), the disciplinary administrator must file a motion for a
reinstatement hearing.

Reinstatement Hearing Required or Specified. When the Su-

preme Court disbars or indefinitely suspends a respondent or when

the Supreme Court suspends a respondent for a definite period of
time and specifies in the suspension order that the respondent must
undergo a reinstatement hearing, the following provisions apply.

(1) Supreme Court’s Determination. After the disciplinary ad-
ministrator files a response to the petition for reinstatement un-
der subsection (c), the Supreme Court will determine whether
sufficient time has elapsed since the date of disbarment or sus-
pension to justify reconsideration of its order. The court will
considerthe gravity of the misconduct leading to the discipline.
(A) If the Supreme Court determines that sufficient time has

not elapsed to justify reconsideration of its order, the court
will dismiss the petition.

(B) If the Supreme Court determines that sufficient time has
elapsedto justify reconsideration of its order, the courtwill
direct the disciplinary administrator to conduct an investi-
gation of the facts alleged in the petition and the peti-
tioner’s conduct since the court imposed discipline.

(2) Hearing Panel. After the disciplinary administrator’s investi-
gation, the Board chair will appoint a hearing panel to conduct
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®3)

(4)

a hearing on the petition. The panel will schedule the reinstate-

ment hearing.

Burden of Proof. The petitioner hasthe burden of proof to es-

tablish that the petitioner is fit to practice law and that the fac-

tors in subsection (e)(4) weigh in favor of reinstatement.

Reinstatement Factors. At the reinstatement hearing, the peti-

tioner must present evidence that establishes the following:

(A) the petitioner’s current moral fitness;

(B) thepetitioner’s consciousness of the wrongful nature of the
petitioner’s misconduct and the disrepute the misconduct
brought the profession;

(C) the seriousness of the misconduct leading to disbarment or
suspension does not preclude reinstatement;

(D) the petitioner’s conductsince the Supreme Court imposed
discipline;

(E) the petitioner’s present ability to practice law;

(F) the petitioner’s compliance with the Supreme Court’s or-
ders;

(G) the petitioner has not engaged in the unauthorized practice
of law;

(H) the petitioner has received adequate treatment or rehabili-
tation for any substance abuse, infirmity, or problem; and

() the petitioner has resolved or attempted to resolve any
other initial complaint, report, or docketed complaint
against the petitioner.

(f) Reinstatement Final Hearing Report.

(1)

()

Contents. Following a hearing on a petition for reinstatement,
the hearing panel will issue a reinstatement final hearing report
that includes findings of fact, conclusions of law, a discussion
of the reinstatement factors under subsection (e)(4), and a rec-
ommendation regarding reinstatement.

(A) Findings of Fact. Each finding of fact must be established
by clear and convincing evidence.

(B) Conclusions of Law. Each conclusion of law must be set
forth separately.

(C) Reinstatement Factors. The hearing panel must consider
each factor in subsection (e)(4).

(D) Recommendation Regarding Reinstatement. The hear-
ing panel’s recommendation regarding reinstatement is ad-
visory only.

Concurring or Dissenting Opinion. If a member of the hear-

ing panel cannotagree on a finding of fact, conclusion of law,



ATTORNEY DISCIPLINE 293

®)

reinstatement factor, or the recommendation regarding rein-
statement, the panel member’s concurringor dissenting opinion
will be included in the reinstatement final hearing report.
Distribution. After the hearing panel issuesthe reinstatement
final hearingreport, the panel will serve thedisciplinary admin-
istrator and the petitioner with a copy of the report.

(g) Procedure Following Distribution.

(1)

)

®3)

(4)

Submission to Supreme Court. On service under subsection
(f)(3) of the reinstatement final hearing report, the disciplinary
administrator must complete the following:

(A) filethereinstatement final hearingreportwith the Supreme
Court; and

(B) submitthe recordandatable of contentsas directed by the
clerk of the appellate courts.

Record. The record in a reinstatement case must include the

following:

(A) the petition for reinstatement, each filing by the petitioner
and the disciplinary administrator in the reinstatement ac-
tion, any order issued by the hearing panel, and the rein-
statement final hearing report issued by the panel;

(B) the transcript of the reinstatement hearing and any deposi-
tion;

(C) the petitioner’s exhibits offered for admission into evi-
dence; and

(D) the disciplinary administrator’s exhibits offered for admis-
sion into evidence.

Reinstatement Recommended. If the hearing panel recom-

mends grantingthe petitionfor reinstatement, the matter will be

submitted for the Supreme Court’s consideration.

Reinstatement Not Recommended.

(A) If the hearing panel recommends denying the petition for
reinstatement, the petitioner may file with the Supreme
Courtanexceptiontoafindingoffactorconclusion of law
no laterthan 21 days after service of acopy of the reinstate-
ment final hearing report.

(B) Ifthe petitioner filesan exception, the petitioner mustserve
the disciplinary administrator with a copy of the exception.

(C) On filing of an exception or the expiration of the time to
file an exception, the matter will be submitted for the Su-
preme Court’s consideration.

(D) Neither briefs nor oral arguments will be permitted unless
requested by the Supreme Court.
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(h) Conditionfor Reinstatement; Limitation on Practice. If the Su-
preme Court grants a petition for reinstatement, it may order the at-
torney to comply with any condition or limitation on the attorney’s
practice. The court may also order that the attorney’s practice be
supervised for a period of time.

[History: New rule adopted effective January 1, 2021; Am. (e) effective

November 29, 2021.]

Rule 233
KANSAS LAWYERS ASSISTANCE PROGRAM

(a) Purpose. The Kansas Lawyers Assistance Program (KALAP) is es-
tablished to fulfill the following purpose:

1)

)
®3)

(4)

provide immediate and continuing assistance to any legal pro-
fessional who isalawyer, barapplicant, or lawstudentand who
isexperiencingaphysical or mental healthissue such as depres-
sion, stress, grief, anxiety, alcohol or drug abuse, gambling ad-
diction, age-related concerns, or any other circumstance that
may affect the legal professional’s quality of life or ability to
perform the legal professional’s duties;

protect citizens from potential harm that a legal professional in
need of assistance may cause;

educate the legal community about the nature of issues that may
affecta legal professional and the servicesavailableto a legal
professional in need; and

develop programs thatemphasize prevention of circumstances
that might negatively affect a legal professional.

(b) Services. KALAP will provide the following services:

1)

)
®3)

immediate and continuing assistance, such as mentoring, peer

support, monitoring, intervening, and referral for treatment ser-

vices, to a legal professional, including a lawyer against whom

a disciplinary complaint is pending;

assistance to a law firm or organization, including education,

training, and monitoring services;

plan and present programs to achieve the following goals:

(A) increase the awareness and understanding of physical and
mental health issues;

(B) enable a legal professional to self-identify physical and
mental health issues and to recognize issues in the legal
professional’s colleagues;

(C) reduce the stigma associated with physical and mental
health issues; and

(D) educatethe legal community on appropriate ways of assist-
ing and interacting with a legal professional experiencing
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physical or mental health issues.

(c) Costs. KALAP will provide the services described in subsection (b)
atno cost to any participant, exceptthata legal professional may be
responsible for the costs of psychological, medical, rehabilitative,
and other treatment services.

(d) Executive Director. The Supreme Court will appoint an executive
director who will serve at the pleasure of the court. The executive
director must be a lawyer, preferably with several years of experi-
ence in assisting individuals with physical or mental health issues.
The executive director must have sufficientexperience and training
to assist the Kansas Lawyers Assistance Board.

(e) Board. The Supreme Court will appoint members to serve on the
Kansas Lawyers Assistance Board.

1)

)

®)

(4)

Membership. The Board will be comprised of no fewer than

11 members who meet the following requirements:

(A) are active or retired lawyers;

(B) have diverse experience and knowledge; and

(C) demonstrate an understanding of and ability to assist legal
professionals with physical or mental health issues.

Terms. The Supreme Courtwill appoint membersto the Board

for a term of four years.

(A) Member Appointed Before July 1, 2020. A Board mem-
ber who was appointed before July 1, 2020, may serve up
to three consecutive six-year terms. No member may serve
more than 18 consecutive years.

(B) Member Appointed After July 1,2020. ABoard member
who is appointed after July 1, 2020, is appointed fora term
of four years. No member may serve more than three con-
secutive four-yearterms unless appointed to fill a vacancy.

(C) Vacancy. The Supreme Court will appoint a new member
tofilla vacancy. Anewmemberappointedto fill avacancy
servesthe unexpiredtermof the previous member. Amem-
ber initially appointed to serve an unexpired term may
serve three consecutive four-year terms thereafter.

(D) Returnto Service. Amember may return to service on the
Board after a break in service.

Law Students. In addition to the Board members appointed un-

dersubsection(e)(1),the Supreme Court may appointa lawstu-

dent from each Kansas law school to serve as a liaison to the

Board for a term of one or two years.

Chair and Vice-chair. The Supreme Court will designate one

member as Board chair and one member as vice-chair.
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()

(9)

(h)

(5) Meetings; Quorum. The Board will meet quarterly and when
the need arises. A majority of the Board members will consti-
tute aquorum, and a quorum must be present before the Board
may take any action.

(6) Powersand Duties. The Board has the following powers and
duties:

(A) advise and recommend to the Supreme Court candidates
for appointment to the Board or as the executive director;

(B) establish policy and adopt procedures consistent with this
rule;

(C) oversee the operation of the program to achieve the pur-
pose stated in subsection (a);

(D) create ad hoc committees as necessary to advance the pur-
pose of KALAP or to study specific issues identified by the
Board; and

(E) prepare reports for the Supreme Court as requested.

Salariesand Budget. The Supreme Court will determine the sala-
riesofthe executive directorand KALAP staff. The KALAP budget
will be funded by fees collected under Rule 206. The chief financial
officer with the Office of Judicial Administration will conduct an
annual review of financial internal controls, processes and proce-
dures, and reports.
Foundation. KALAP may establish anonprofit tax-exempt founda-
tion to carry out KALAP’s purpose. A foundation must comply with
section 501 of the Internal Revenue Code, and the bylaws and arti-
cles of incorporation must be set up accordingly. A foundation may
collectandreceive donationsto furnish financial assistance, includ-
ing low interest loans, to legal professionals seeking treatment for
physical or mental health issues. The KALAP Board will appoint
foundation directors. The directors will establish foundation rules
and regulations. The chief financial officer with the Office of Judi-
cial Administration or an outside CPA firm will conductan annual
review of financial internal controls, processes and procedures, and
reports.

Volunteer Responsibilities. AKALAP volunteer may have the fol-

lowing responsibilities:

(1) assisting with an intervention;

(2) servingasa mentor, monitor, or twelve-step program sponsor;
(3) actingas a liaisonbetween KALAP and the courts, law firms,
law schools, and bar associations and local committees;

(4) providing compliance monitoring; and

(5) performingany other function requested by the executive direc-
tor to fulfill KALAP’s purpose.
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(i)

1)

(k)

Confidentiality.

(1) All records and information maintained relating to the services
provided under subsections (b)(1) and (b)(2) are confidential,
privileged, and not subject to discovery or subpoena. All com-
munication between a participant and an individual or entity re-
lated to these services is privileged against disclosure and must
be treated the same as confidential communications between an
attorney and client. Confidentiality under this section does not
prohibit the limited disclosure of information when that disclo-
sure is considered reasonably necessary to prevent an actthat is
believed likely to resultinimminent death orimminent substan-
tial bodily harm.

(2) The executive director may compile and disclose statistical in-
formation without revealing any identifying data.

(3) The executive director and staff, Board members, agents, de-
signees, volunteers, and reporting parties are relieved from the
provisions of Rule 8.3 of the Kansas Rules of Professional Con-
duct and Supreme Court Rule 210 for work done and infor-
mation obtained in carrying out their duties and responsibilities
under this rule.

(4) Any person violating subsection (i)(1) may be subject to pun-
ishment for contempt by the Supreme Court.

(5) The KALAP office must be in a location where privacy and
confidentiality requirements of this rule can be maintained.

Immunity. The duties and responsibilities of the executive director
and staff, Board members, agents, designees, and volunteers are
owed to the Supreme Court and the public in general, not to any
individual legal professional or other person. Nothing in this rule
creates a civil cause of action against these individuals or reporting
parties, and they are immune from liability for any omission or con-
ductin the course of carrying out their official duties and responsi-
bilities or for failing to fulfill their duties and responsibilities under
this rule.

Local Committee. A local bar association in Kansas may establish

and fund a local committee to provide immediate and continuing

assistance to a legal professional who is experiencinga physical or
mental health issue.

(1) Responsibilities. A local committee has the following respon-
sibilities:

(A) to provide the services described under subsection (b);

(B) to follow the requirements of subsection (i); and

(C) to compile and disclose statistical information to KALAP,
without revealing any identifying data, if requested by the
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executive director.

(2) Immunity. A local committee and its members and volunteers
are entitled to the immunities of subsection (j) and are relieved
of the reporting requirements in subsection (i)(3) if the purpose
of the committee is to provide immediate and continuing assis-
tance to a legal professional experiencing a physical or mental
health issue and the requirements of confidentiality in subsec-
tion (i)(1) are met.

(3) KALAP Assistance. KALAP will assistany local committee
upon request.

[History: New rule adopted effective January 1, 2021; Am. effective
April 28, 2021.]

Rule 234
TRANSFER TO DISABLED STATUS

(a) Definition. In this rule, “disabled” means unable to continue the
practice of law due to a mental or physical limitation.

(b) Examination. The disciplinary administrator may file with the Su-
preme Courta motion for an order requiring an attorney to submit
to examination by a physician, psychologist, or other treatment pro-
fessional. The attorney may file a response within 14 days.

(1) Consent. By registering as an active attorney under Rule 206,
an attorney consents to submit to examination by a physician,
psychologist, or other treatment professional whenordered to
do so by the Supreme Court and to waive all objections to the
admissibility of the examination report.

(2) Submission. If the Supreme Court grants the motion, the attor-
ney must submit to examination by a physician, psychologist,
or other treatment professional designated by the court to deter-
mine whether the attorney is disabled.

(3) Costs of Examination. The costs of examination may be paid
from the disciplinary fee fund. If a disciplinary proceeding is
pending, the costs may be charged as costs of the action.

(4) Refusal to Submit to Examination. If the attorney refuses to
submit to examination when required under subsection (b)(2)
or fails to appear for a scheduled appointment for an examina-
tion, the Supreme Court will issue an order temporarily sus-
pending the attorney’s license to practice law.

(5) Reinstatement. If the Supreme Courttemporarily suspends the
attorney’s license to practice law under subsection (b)(4), the
attorney may petitionfor reinstatement under Rule 232. The pe-
tition for reinstatement must show the following:

(A) the attorney has completed examination by the physician,
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psychologist, or other treatment professional; and
(B) the attorney is no longer disabled and is eligible for rein-
statement to the practice of law.

(c) Automatic Transfer.

1)

)

®3)

District Court Clerk’s Duty. When a court has entered an or-
derdeclaringanattorney to be incapacitated or subject to invol-
untary civil commitment, the clerk of the district court must
send a certified copy of the order to the disciplinary administra-
tor.

Disciplinary Administrator’s Duty. When the disciplinary
administrator receives a certified copy of an order declaring an
attorney to be incapacitated or subject to involuntary civil com-
mitment, the disciplinary administrator must notify the Su-
preme Court that the attorney should be transferred to disabled
status.

Supreme Court Action. The Supreme Court will automatically
transfer the attorney to disabled status without a hearing when
the courtreceives notification from the disciplinary administra-
tor under subsection (c)(2).

(d) When Docketed Complaint Not Pending. Whenno docketed com-
plaint is pending against an attorney and the attorney serves the dis-
ciplinary administrator with a copy of evidence that establishes the
attorney is disabled, the attorney may register asa disabled attorney
under Rule 206(b)(1).

(e) When Docketed Complaint Pending.

1)

Voluntary Transfer. When an investigation of a docketed
complaint is pending, the respondent may request transfer to
disabled status. The following provisions apply.

(A) Respondent’s Duties. The respondent must cease practic-
ing law and serve the disciplinary administrator with a
copy of evidence that establishes the respondent is disa-
bled.

(B) Motion and Response.

(i) Therespondentmay file withthe Supreme Courtamo-
tion requesting transfer to disabled status. The disci-
plinaryadministratormust filewith the Supreme Court
a response no later than 14 days after service of the
motion.

(i) Upontherespondent’s request, the disciplinary admin-
istrator may file a motion with the Supreme Court to
transfer the respondent to disabled status. The re-
spondent may file with the Supreme Court a response
no later than 14 days after service of the motion.
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()

Involuntary Transfer. When an investigation of a docketed
complaint is pending, the Supreme Court may involuntarily
transfer the respondent to disabled status. The following provi-
sions apply.

(A) Motion and Response. The disciplinary administrator
may file with the Supreme Courta motion to transfer the
respondentto disabled status. The respondent may filewith
the Supreme Court a response no later than 14 days after
service of the motion.

(B) Burden of Proof. The disciplinary administrator must es-
tablish by clear and convincing evidence that the respond-
ent is disabled.

(C) Appointment of Counsel. The Supreme Court may ap-
point counsel to represent the respondent. The costs of ap-
pointed counsel may be paid from the disciplinary fee fund
and charged as costs of the action.

(D) Report of Examination and Other Evidence.

() The disciplinary administrator must file with the Su-
preme Court and serve the attorney with the report of
any examination under subsection (b) and any other
evidence regarding whether the attorney is disabled.

(i) No laterthan 30daysafterthe disciplinary administra-
torfilesthe reportand any other evidence, the attorney
may file with the Supreme Court and serve the disci-
plinary administrator with additional evidence regard-
ing whether the attorney is disabled.

(E) Transfer. If the Supreme Court determines based on the
record thatthe attorney is disabled, the court will issue an
order transferring the attorney to disabled status.

(f) Service. When the Supreme Court transfers an attorney to disabled
status, the clerk of the appellate courts will serve a copy of the order
on the following individuals:

(9)

(1)
)

(3)
(4)

the attorney;

the director of any institution where the attorney is committed
as described in subsection (c)(1);

the disciplinary administrator; and

the administrative judge in the judicial district where the attor-
ney’s office is located, according to the attorney’s most recent
registration address with the Office of Judicial Administration.

Practice of Law. An attorney transferred to disabled status may not
engage in the practice of law until the Supreme Court reinstates the
attorney to active status.
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(h) Reinstatement. An attorney on disabled status may file a petition
for reinstatement with the Supreme Court when the attorney is no
longer disabled. The following provisions apply regardless of
whether the attorney registered as disabled under Rule 206 (b)(1) or
whether the attorney’s status changed through an automatic, a vol-
untary, or an involuntary transfer under this rule.

(1) Waiver of Privilege. By filing a petition for reinstatement, the
attorney waives any privilege applicable to treatmentreceived
while the attorney was on disabled status.

(2) No Fee Required. The attorney is not required to pay the rein-
statement fee required by Rule 232(b)(2)(A).

(3) Evidence.Theattorney mustattachto the petitionevidence that
the attorney is no longer disabled.

(4) Investigation. If the Supreme Court determines from the peti-
tion and the evidence that there is probable cause to believe the
attorney isno longer disabled, the Supreme Courtwill directthe
disciplinary administrator to investigate the attorney’s petition.
(A) Examination. Duringthe investigation of the petition, the

disciplinary administrator may direct the attorney to submit
to examination by a physician, psychologist, or other treat-
ment professional. The costs of examination may be paid
from the disciplinary fee fund and charged as costs of the
action.

(B) Attorney’s Duties. The attorney must cooperate in the fol-
lowing ways with the disciplinary administrator’s investi-
gation:

(i) timely respond to requests for information;

(i) submittoexamination by aphysician, psychologist, or
other treatment professional on direction of the disci-
plinary administrator;

(iii) disclose the name of every physician, psychologist,
treatment professional, institution, hospital, or facility
thatexaminedthe attorney or providedtreatment to the
attorney while the attorney was on disabled status;

(iv) consent in writing to allow the disciplinary adminis-
trator to obtain information and records regarding any
examination or treatment of the attorney while the at-
torney was on disabled status; and

(v) comply with other requests made by the disciplinary
administrator.

(5) Disciplinary Administrator’s Recommendation. When the
investigation is complete, the disciplinary administrator must
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determine whether the attorney has established by clear and

convincing evidence that the attorney is no longer disabled.

(A) If the disciplinary administrator determines the attorney is
no longer disabled, the disciplinary administrator will rec-
ommend that the Supreme Court grant the petition for re-
instatement.

(B) If the disciplinary administrator determines the attorney
has not established that the attorney is no longer disabled,
the disciplinary administrator will recommend to the Su-
preme Court that the petition be set for hearing before a
hearing panel.

(6) Supreme Court.

(A) If the disciplinary administrator recommends that the Su-
preme Court grant the petition, the court will reinstate the
attorney without further proceedings, subject to any condi-
tion or limitation imposed under subsection (h)(10).

(B) If the disciplinary administrator recommends that the peti-
tion be set for hearing before a hearing panel, the Supreme
Court may do one of the following:

(i) reinstate theattorney without furtherproceedings, sub-
jectto any condition or limitation imposed under sub-
section (h)(10); or

(ii) direct the Board chair to appoint a hearing panel to
conduct a hearing on the petition.

(7) Hearing Procedure.

(A) Hearing. The hearing panel will schedule the reinstate-
ment hearing.

(B) Burden of Proof. To be reinstated to the active practice of
law, an attorney mustestablish by clearand convincingev-
idence that the attorney is no longer disabled.

(8) Reinstatement Final Hearing Report.

(A) Contents. Following a hearing on the petition, the hearing
panel will issue a reinstatement final hearing report setting
forthfindings of fact, conclusions of law, and arecommen-
dation regarding whether the attorney should be reinstated
to the active practice of law.

(i) Findings of Fact. Each finding of fact must be estab-
lished by clear and convincing evidence.

(i) Conclusions of Law. Each conclusion of law must be
set forth separately.

(iii) Recommendation Regarding Reinstatement. The
hearing panel’s recommendation regarding reinstate-
ment is advisory only.
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(B) Concurring or Dissenting Opinion. If a member of the
hearing panel cannotagree on a finding of fact, conclusion
of law, orthe recommendation regarding reinstatement, the
panel member’s concurring or dissenting opinion will be
included in the reinstatement final hearing report.

(C) Distribution. After the hearing panel issues the reinstate-
ment final hearing report, the panel will serve the discipli-
nary administrator and the attorney with a copy of the re-
port.

(9) Procedure Following Distribution.

(A) Case Docketed with Supreme Court. On service of the
reinstatement final hearing report, the disciplinary admin-
istrator must complete the following:

(i)

(ii)

file the petition for reinstatement, response, and rein-
statement final hearing report with the Supreme Court;
and

submit the record and table of contents as directed by
the clerk of the appellate courts.

(B) Record. The recordin a reinstatement case must be filed
under seal and include the following:

(i)

(i)

the petition for reinstatement, each filing by the attor-
ney and the disciplinary administrator in the reinstate-
mentaction,any order issuedby the hearing panel,and
the reinstatement final hearing report issued by the
panel;

the transcript of the reinstatement hearing and any
deposition;

(iii) the attorney’s exhibits offered for admission into evi-

dence; and

(iv) the disciplinary administrator’s exhibits offered for

admission into evidence.

(C) Reinstatement Recommended. If the hearing panel rec-
ommends grantingthe petitionfor reinstatement, the matter
is submitted for the Supreme Court’s consideration.

(D) Reinstatement Not Recommended.

(i)

(ii)

If the hearing panel recommends denying the petition
for reinstatement, the attorney may file with the Su-
preme Court an exception to a finding of fact or con-
clusion of law no later than 21 days after service of a
copy of the reinstatement final hearing report.

If the attorney files an exception, the attorney must
serve the disciplinary administrator with a copy of the
exception.
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(iii) On filing of an exception or the expiration of the time
to file an exception, the matter will be submitted for
the Supreme Court’s consideration.

(iv) Briefs and oral arguments are not permitted unless re-
quested by the Supreme Court.

(10)Condition for Reinstatement; Limitation on Practice. If the

Supreme Court grants the petition for reinstatement, the court
may order the attorney to comply with any condition or limita-
tion on the attorney’s practice. The court may also order that the
attorney’s practice be supervised for a period of time.

(11)Reinstatement Denied. If the Supreme Court denies the peti-

tionfor reinstatement, the attorney may notfile another petition
for reinstatement until one year after the date of the order deny-
ing the petition or as otherwise directed by the court.

(i) Board Proceedings.

1)

()

When the Supreme Court transfersan attorneyto disabled status
or temporarily suspends an attorney’s license to practice law
under subsection (b)(4), a pending disciplinary board proceed-
ing against the attorney will be stayed. But the disciplinary ad-
ministrator may direct the investigator to complete a pending
investigation to preserve evidence.

When the Supreme Court reinstates an attorney from disabled
status, a disciplinary board proceeding that was pending at the
time of the transfer will resume.

[History: New rule adopted effective January 1, 2021; Am. effective
November 29, 2021.]

Rule 235

APPOINTMENT OF COUNSEL TO PROTECT CLIENT

INTERESTS

(a) Appointment of Counsel.

1)

Circumstances. The chief judge of a judicial district may ap-

point counsel to protect the interests of an attorney’s clients un-

der the following circumstances:

(A) the Supreme Courthas transferred the attorney to disabled
status under Rule 234;

(B) the attorney has disappeared or died;

(C) the Supreme Court has suspended or disbarred the attorney
and the attorney has not complied with Rule 231; or

(D) the attorney has neglected client affairs.
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(2) Action. The chief judge may take the following action:

(A) authorize counsel appointed under subsection (a)(1) to do
the following:

(i) review and inventory the attorney’s client files;

(i) access the attorney’s trust account; and

(iii) take any other action necessary to protect the interests
of the attorney and the attorney’s clients;

(B) transfer any identifiable property not claimed by the owner
to the Kansas State Treasurer’sofficeunderthe Disposition
of Unclaimed Property Act; and

(C) after reasonable efforts to identify the owner, transfer any
property thatisunidentifiable to the Lawyers’ Fund for Cli-
ent Protection under Rule 241.

(b) Confidentiality. Counsel appointed under subsection (2) to review
and inventory client files or to access the attorney’s trust account
must not disclose any information unless necessary to carry out the
chief judge’s order.

(c) Chief Judge’s Duty. No later than seven days after issuing an order
under this rule, the chief judge must provide a copy of the order to
the disciplinary administrator.

[History: New rule adopted effective January 1, 2021; Am. (a) effective

November 29, 2021.]

Rule 236

COMPLIANCE EXAMINATION BY DISCIPLINARY
ADMINISTRATOR

(a) Authority. The disciplinary administrator may conduct a compli-
ance examination of any trust account or other fiduciary account
held by an attorney or the attorney’s law firm.

(b) Disciplinary Administrator’s Duties. In conductinga compliance
examination, the disciplinary administrator has the following duties.
(1) The disciplinary administrator must determine whether the at-

torney’s or law firm’s records and accounts are being main-
tained in accordance with applicable rules.

(2) The disciplinary administrator must employ sampling tech-
niques to examine selected accounts, unless a discrepancy is
foundthatindicates aneed foramore detailed examination. Se-
lected accounts may include the following:

(A) money,securities,and other trustassets held by an attorney
or law firm;

(B) asafe deposit box or similar device;

(C) deposit records;

(D) canceled checks and their equivalent; and
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(E) any otherrecordthat pertains to a trust account transaction
affecting an attorney’s or a law firm’s practice of law.

(c) Cooperation. The attorney or law firm must cooperate in a compli-
ance examination by providing records and answering questions.
Failure to cooperate in the examination is a violation of Rule 210
and Kansas Rule of Professional Conduct 8.1.

(d) Investigative Subpoena. The disciplinary administrator may issue
an investigative subpoena to compel the production of pertinent
books, papers, documents, records, and electronically stored data
and information that relate to the account. The subpoena must state
that it was issued under this rule.

(e) Report. At the conclusion of the compliance examination, the dis-
ciplinary administrator must prepare a written report containing the
disciplinary administrator’s findings. The disciplinary administrator
must serve a copy of the report on the attorney or law firm.

(f) Deficiencies. If a compliance examination report specifies a defi-
ciency in the attorney’s or law firm’s records or procedures, the fol-
lowing provisions apply.

(1) No later than 14 daysafter service of the report, the attorney or
law firm must serve the disciplinary administrator with evi-
dence that the alleged deficiency either is incorrect or has been
corrected.

(2) If corrective action requires additional time, the attorney or law
firm must apply for an extension of time to correct the defi-
ciency.

(g) Confidential. Except as otherwise provided in subsection (h) and
Rule 237, all records produced for a compliance examination are
confidential.

(h) DisclosureofRecords. The disciplinary administrator may disclose
arecord produced for a compliance examination as follows:

(1) toa courtif disclosure is necessary to complete the examina-
tion;

(2) inaboard proceeding; or

(3) as directed by the Supreme Court.

[History: New rule adopted effective January 1, 2021.]

Rule 237
CONFIDENTIALITY AND DISCLOSURE

(a) Confidentiality. Except as otherwise provided in this rule or by or-
der of the Supreme Court, the following documents are confidential
and must not be divulged:

(1) aninitial complaint ora report, a docketed complaint, and an
investigative report; and
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(b)

(©)

(d)

(e)

(2) notes,correspondence,andwork product of the disciplinaryad-
ministrator, an investigator, the review committee, a hearing
panel, and the Board.

Complaintand Response. The disciplinaryadministrator must pro-

vide the initial complaint or report to the respondent. If the respond-

entfilesaresponse to the initial complaintor report, the disciplinary
administrator may provide the response to the complainant.

Disclosure by Complainant or Respondent. This rule does not

prohibit a complainant or respondent from disclosing the existence

of aninitial complaintorareport,adocketed complaint,or any doc-
ument or correspondence filed by, served on, or provided to that
person.

Disclosure to Respondent. On request, the disciplinary administra-

tor must disclose to the respondent the investigative report and all

evidence in the disciplinary administrator’s possession. Except as
otherwise providedin Rule 218, no other discoveryis permitted. The
disciplinary administrator is not required to disclose any work prod-
uct,includinga summary and recommendation prepared under Rule

209(d).

Disclosureto Third Person. The followingprovisions apply to dis-

closure by the disciplinary administrator to a third person.

(1) If the reviewcommittee directs the disciplinary administratorto
impose an informal admonition, the disciplinary administrator
may disclose, and must disclose upon request, the nature and
disposition of the case.

(2) Ifthereviewcommittee directsahearingonaformal complaint,
the disciplinary administrator may disclose, and must disclose
upon request, any formal complaint; answer; filing by the dis-
ciplinary administrator or respondent; order issued by the hear-
ingpanel; final hearingreport; summary submission agreement;
and exhibits admitted during the hearing on the formal com-
plaint. The disclosure is subject to any seal order.

(3) If a respondentvoluntarily surrenders the respondent’s license
to practice law, the disciplinary administrator may disclose the
nature and disposition of the complaint; the disciplinary admin-
istrator must disclose a copy of an order of disbarment upon
request.

(4) The disciplinary administrator and anyone appointed to assist
the disciplinary administrator in conducting an investigation
may disclose information reasonably necessary to complete the
investigation.
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(%)

The disciplinary administrator may disclose relevant infor-
mationand submitall or partofadisciplinaryfile to the follow-
ing:

(A) the Kansas Lawyers Assistance Program or other lawyer
assistance program;

(B) agovernmentofficial,commission, committee, or body for
use in evaluating an applicant or prospective appointee or
nominee for a judicial appointment;

(C) the Supreme Court for use in evaluating an applicant or
prospective appointee or nominee for serviceonacommis-
sion, committee, or board; or

(D) alawenforcementagency, licensingauthority, or other dis-
ciplinary authority.

(f) Disclosureto Complainant. On dismissal under Rules 208, 209, or
211 oronimposition of aninformal admonition, the disciplinary ad-
ministrator must notify the complainant of the action taken and may
reveal to the complainant information necessary to adequately ex-
plain the basis for the decision and the action taken.

[History: New rule adopted effective January 1, 2021; Am. (e) effective
November 29, 2021.]

Rule 238
ABSOLUTE IMMUNITY

(a) Complainant or Witness. A person is absolutely immune from li-
ability for making an initial complaint or a report or giving testi-
mony in an investigation or board proceeding under these rules.
Protected Individuals and Entities. The following individuals and
entities are absolutely immune from liability for an act within the
scope of their duties under these rules:

(b)

(1)
(2)
(3)
(4)
()
(6)
(7

(8)
(9)

the Supreme Court;

the Board;

the disciplinary administrator;

a Board member;

a review committee member;

a hearing panel member;

an attorney assigned to investigate a docketed complaint under
Rule 209;

an attorney supervisinga respondent on diversion under Rule
212 or on probation under Rule 227,

counsel appointed to protectclientinterestsunderRule 235; and

(10)any staff member or other person acting on behalf of an indi-

vidual or entity listed in this subsection.

[History: New rule adopted effective January 1, 2021.]
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Rule 239
ADDITIONAL RULES OF PROCEDURE

(a) Time Limitation. Except as otherwise provided in these rules, a
time limitation is directory and not jurisdictional.

(b) Deviationfrom Rules. A deviation from these rules may not be as-
serted asadefense orbeaground for dismissal unless it causes prej-
udice to the respondent.

[History: New rule adopted effective January 1, 2021.]
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Al

A2

A3.

A4.

Ab.

Ab.

B.1.

A. GENERAL RULES
(Rules 202, 203, 204)

These rules are adopted by the Kansas Board for Discipline of
Attorneys (hereinafter Board) pursuant to Rule 204(f).

The Board shall meetatthe call of the Chairperson of the Board
(hereinafter Chair).

The Chair and the Disciplinary Administrator shall prepare an
agenda for Board meetings.

Necessary expenses incurred by Board members and other per-
sons in performing Board work will be reimbursed from the
Disciplinary Fee fund through the Disciplinary Administrator’s
office.

Board members, family members of board members, partners,
associates, and employees of a Board member shall not repre-
sentarespondent after the case has been scheduled for a hearing
before a hearing panel or appear before any hearing panelas a
special prosecutor.

The Board should periodically review the operation of the dis-
ciplinary system in Kansas and if warranted propose rules of
procedure for lawyer disciplinary and disability proceedings for
promulgation by the Court.

B. THE REVIEW COMMITTEE
(Rules 204, 211)

The Review Committee of the Board shall be appointed by the
Supreme Court and shall consist of the Chair, one other Board
member, and one practicing lawyer. The Chair may appointa
temporary member to the Review Committee for a particular

(310)
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B.2.

B.3.

B4.

B.5.

B.6.

B.7.

B.8.

case if a Review Committee member has a conflict or for a pe-
riod of time if a Review Committee member is unable to act.

The primary function of the Review Committee is to determine
if there is probable cause to believe a Respondent’s conduct vi-
olates the Court’s rules and to take appropriate action under
Rule 211.

After investigation the Disciplinary Administrator shall submit
to each Review Committee member a copy of the docketed
complaint together with investigative materials and a recom-
mendation.

Each Review Committee member shall review the written ma-
terial and make a recommendation as to the complaint’s resolu-
tion to the Chair. The Chair shall record the individual recom-
mendations of the Review Committee members. If the recom-
mendations of the Review Committee members are unanimous
and in agreement with the Disciplinary Administrator’s recom-
mendation then that shall constitute the action of the Review
Committee. If any Review Committee members disagree with
any other member or with the Disciplinary Administrator, then
that complaint shall be resolved by a majority vote of the Re-
view Committee at the next Review Committee meeting.

The Review Committee shall meet at the call of the Chair who
shall designate the time, date, and place of the meeting. Meet-
ings may be conducted by telephone conference. Complaints
not acted upon pursuant to B.4. above shall be presented to the
Review Committee atits meeting for discussion and resolution.

At the Review Committee meeting and after oral presentations
by the Disciplinary Administrator and deliberation by the Re-
view Committee the Review Committee shall act on each dock-
eted complaint pursuant to Rule 211.

A record reflecting each action of the Review Committee shall
be prepared by the Chair and distributed to the Review Com-
mittee members and the Disciplinary Administrator.

The Review Committee, upon a proper showing, may recon-
sider any decision. After reconsidering an order, the Review
Committee may direct any action pursuant to Rule 211.
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C.1.

C.2.

C3.

C4.

C5.

C. APPOINTMENT OF HEARING PANELS
(Rule 204)

The Chair shall appointall Hearing Panel members and desig-
nate one of the Board members as the chair, hereafter called the
Presiding Officer. A person may not sit ona disciplinary Hear-
ing Panel that involves a complaint presented to the Review
Committee while that person was a member of the Review
Committee. Review Committee members may sit as a Hearing
Panel member in a reinstatement hearing.

The non-Board member of all Hearing Panels shall be ap-
pointed from lawyers licensed, registered as active, and in good
standingin Kansas. The Chairshall ensurethatas many lawyers
as possible participate in the disciplinary processas a Hearing
Panel member.

The Chair shall notify the Disciplinary Administrator and the
Hearing Panel members of their appointment to a Hearing
Panel. The Hearing Panel will schedule the hearingand the Dis-
ciplinary Administrator will notify the Respondent and the Re-
spondent’s counsel of the hearing date. The Disciplinary Ad-
ministrator shall provide the Respondent with the name and ad-
dress of each Hearing Panel member.

For good cause shown the Chair may replace a Hearing Panel
member.

In unusual circumstances, if the Disciplinary Administratorand
the Respondent agree, the Hearing Panel may consist of two
members.

D. PRE-HEARING AND FORMAL HEARING PROCEDURES

D.1.

D.2.

D.3.

(Rules 215, 216, 218, 222, 232, 237)

The Presiding Officer, after consultation with the other Hearing
Panel members, shall rule on the prehearing motions presented
and notify the parties of the Hearing Panel’s decision.

Continuance of a scheduled hearing is disfavored except on
valid showing of extreme circumstances requiring the hearing
to be continued.

The Presiding Officer of the Hearing Panel shall rule on all mo-
tions and objections presented during the hearing.
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D.4.

D.5.

D.6.

D.7.

D.8.

D.9.

D.10.

D.11.

E.l.

Except as provided by Rule 218, no discovery shall be permit-
ted. See also Rule 237(d).

Any Hearing Panel member may question any witness or coun-
sel at any time during the hearing.

The hearing is a formal proceeding which shall be conducted in
a judicious manner pursuant to Rule 161. All parts of the hear-
ing shall be on the record.

The investigator shall be allowed to remain in the hearing room
during presentation of all matters if requested by the Discipli-
nary Administratorand if approved by the Presiding Officer.

The Respondent when called as a witness by himself or herself
may testify in either question-and-answer formor by a narrative
statement. In either event, the Respondent shall be subject to
cross-examination and interrogation.

Briefsand suggested findings of factand conclusions of laware
not normally allowed or required but may be requested by the
Hearing Panel in very unusual circumstances.

Copies of any document, pleading, or exhibit presented to a
Hearing Panel shall be presented to each Hearing Panel mem-
ber, opposing counsel, counsel for the Hearing Panel, and the
court reporter.

Respondentsand their attorneys shall acquaint themselves with
these Rulesand the Rules of the Supreme Court relating to dis-
ciplinary matters. All parties are expected to present their case
in an expeditious manner.

E. THE PANEL REPORT
(Rules 226, 228)

The Hearing Panel shall strive to complete the Final Hearing
Report as soon as possible after the record has been closed. The
writing and filing of the Final Hearing Report is the responsi-
bility of the Presiding Officer. After the Presiding Officer pre-
pares the Final Hearing Report, the Presiding Officer shall sub-
mit the reportto the other Hearing Panel members for approval.
In the event the Presiding Officer failed to write the Final Hear-
ing Report and submit it to the other Hearing Panel members,
the Chair shall direct the other Board member of the Hearing
Panel to write and submit the Final Hearing Report.
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E.2.

E.3.

EA4.

E.5.

E.6.

F.1.

F.2.

F.3.

The Final Hearing Report shall set forth the appearances, juris-
dictional matters, findings of fact, conclusions of law, and the
recommendation of discipline of the Disciplinary Administra-
tor, the Respondent, and the Hearing Panel. If mitigating or ag-
gravating circumstances affect the nature or degree of discipline
to be imposed or recommended it must be fully set forth in the
Final Hearing Report.

The A.B.A. Standards for Imposing Lawyer Sanctions may be
appliedin determining the proper disposition and/or discipline
recommended by a Hearing Panel. The Standards may be refer-
enced and discussed in the Final Hearing Report.

The original Final Hearing Report shall be forwarded to the
Disciplinary Administrator to be filed with the Kansas Supreme
Court, as required by Rule 228. The Disciplinary Administrator
shall distribute copies to the Respondent, Respondent’s coun-
sel, Complainant, and all other members of the Board.

Consistency and uniformity in application of the rules of disci-
plinetothe individual matters before a Hearing Panel should be
considered by the Hearing Panel throughout the disciplinary
process.

All exhibits admitted into evidence shall be retained under the
control of the Disciplinary Administrator who shall file them
with the Court when required to do so by the disciplinary rules.

F. REINSTATEMENT
(Rules 222, 232)

After receiving notice fromthe Court directing that a petition
for reinstatement be processed, the Disciplinary Administrator
shall conduct an investigation into the petition and the peti-
tioner’s character and fitness to practice law.

After receipt of the Court’s notice the Chair shall appoint a
hearing panel as directed in Section C. aboveto hear the rein-
statement petition.

After the Disciplinary Administrator completes the investiga-
tion of petitioner, the matter shall be scheduled for hearing by
notice of hearingfromthe Disciplinary Administrator. The pro-
cedures and rulesstated in Rule 222 and above in Sections D.
and E. apply to reinstatement hearings, unless modified by Rule
232.
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F.4. The Hearing Panel shall consider the reinstatement factors in
Rule 232(e)(4).



Rule 240
KANSAS RULES OF PROFESSIONAL CONDUCT
PREFATORY RULE

The Kansas Rules of Professional Conduct and comments, as
amended by this court on May 1, 2007, are adopted as the Rules of this
court as general standards of conductand practice required of the legal
profession in Kansas. Violation of suchstandards constitutes grounds for
disciplinary action.

The Ruleshereinadoptedmay bereferredtoand citedas KRPC 1.1,
etc.

[History: Amended March 11, 1999; Am. effective July 1, 2007; Rule
226 renumbered without amendment to Rule 240 effective January 1,
2021]

PREAMBLE: A LAWYER’S RESPONSIBILITIES

[1] A lawyer,asa member of the legal profession, is a representa-
tive of clients, an officer of the legal system and a public citizen having
special responsibility for the quality of justice.

[2] As arepresentative of clients, a lawyer performs various func-
tions. As advisor, a lawyer provides a client with an informed under-
standing of the client’s legal rights and obligations and explains their
practical implications. As advocate, a lawyer zealously asserts the cli-
ent’s position under the rules of the adversary system. As negotiator, a
lawyer seeks a result advantageous to the client but consistent with re-
quirements of honest dealing with others. As an evaluator, a lawyer acts
as evaluator by examining a client’s legal affairs and reporting about
them to the client or to others.

[3] In addition to these representational functions, a lawyer may
serve as a third-party neutral, a nonrepresentational role helping the par-
ties to resolve a dispute or other matter. Some of these Rules apply di-
rectly to lawyerswho are or have served as third-party neutrals. See, e.g.,
Rules1.12and 2.3.Inaddition,there are Rules thatapply to lawyers who
are notactive in the practice of law or to practicing lawyers even when
they are actingin a nonprofessional capacity. Forexample, a lawyer who
commits fraud in the conduct of business is subject to discipline for en-
gaging in conduct involving dishonesty, fraud, deceitor misrepresenta-
tion. See Rule 8.4.

[4] In all professional functions a lawyer should be competent,
prompt and diligent. A lawyer should maintain communication with a
clientconcerningthe representation. A lawyer should keepin confidence

(316)
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information relating to representation of a client except so far as disclo-
sure is required or permitted by the Rules of Professional Conduct or
other law.

[5] A lawyer’sconduct should conform to the requirements of the
law, both in professional service to clients and in the lawyer’s business
and personal affairs. A lawyer should use the law’s procedures only for
legitimate purposes and not to harass or intimidate others. A lawyer
should demonstrate respect for the legal system and for those who serve
it, including judges, other lawyers and public officials. While it is a law-
yer’s duty, when necessary, to challenge the rectitude of official action,
itis also a lawyer’s duty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvement of the
law, accessto the legal system, the administration of justiceand the qual-
ity of service rendered by the legal profession. As a member of a learned
profession, a lawyer should cultivate knowledge of the law beyond its
use for clients, employ that knowledge in reform of the law and work to
strengthen legal education. In addition, a lawyer should further the pub-
lic’s understanding of and confidence in the rule of law and the justice
system because legal institutions in a constitutional democracy depend
on popular participation and support to maintain their authority. A law-
yer should be mindful of deficienciesin the administration of justice and
ofthe factthatthe poor,and sometimes persons who arenot poor, cannot
afford adequate legal assistance. Therefore, all lawyers should devote
professional time and resources and use civic influence to ensure equal
access to our system of justice forall those who because of economic or
social barriers cannot afford or secure adequate legal counsel. A lawyer
should aid the legal profession in pursuing these objectivesand should
help the bar regulate itselfin the public interest. The attributes contained
in this paragraph for lawyers’ conduct shall be an aspirational goal of all
lawyers.

[7] Many of a lawyer’s professional responsibilities are prescribed
in the Rules of Professional Conduct, as well as substantive and proce-
dural law. However, a lawyer is also guided by personal conscience and
the approbation of professional peers. A lawyer should strive to attain
the highest level of skill, to improve the law and the legal profession and
to exemplify the legal profession’s ideals of public service.

[8] A lawyer’sresponsibilities as a representative of clients, an of-
ficer of the legal system and a public citizen are usually harmonious.
Thus, when an opposing party is well represented, a lawyer can be a
zealous advocate on behalf of a client and at the same time assume that
justice is being done. So also, a lawyer can be sure that preserving client
confidences ordinarily serves the public interest because people are more
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likelytoseeklegal advice,and thereby heed theirlegal obligations, when
they know their communications will be private.

[9] In the nature of law practice, however, conflicting responsibili-
ties are encountered. Virtually all difficult ethical problems arise from
conflictbetweenalawyer’s responsibilities to clients, to the legal system
and to the lawyer’s own interest in remaining an ethical person while
earning a satisfactory living. The Rules of Professional Conduct often
prescribe terms for resolving such conflicts. Within the framework of
these Rules, however, many difficult issues of professional discretion
can arise. Such issues mustbe resolved through the exercise of sensitive
professional and moral judgment guided by the basic principles underly-
ing the Rules. These principles include the lawyer’s obligation zealously
to protectand pursue a client’s legitimate interests, within the bounds of
the law, while maintaining a professional, courteous and civil attitude
toward all persons involved in the legal system.

[10] The legal profession is largely self-governing. Although other
professions also have been granted powers of self-government, the legal
profession is unique in this respect because of the close relationship be-
tween the profession and the processes of government and law enforce-
ment. This connection is manifested in the fact that ultimate authority
over the legal profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their profes-
sional calling, the occasion for government regulation is obviated. Self-
regulation also helps maintain the legal profession’s independence from
governmentdomination. An independent legal profession is an important
force in preserving governmentunder law, for abuse of legal authority is
more readily challenged by a profession whose members arenot depend-
ent on government for the right to practice.

[12] Thelegal profession’s relative autonomy carries with it special
responsibilities of self-government. The profession has a responsibility
to assure that its regulations are conceived in the public interest and not
in furtherance of parochial or self-interested concerns of the bar. Every
lawyer is responsible for observance of the Rules of Professional Con-
duct. A lawyer should also aid in securing their observance by other law-
yers. Neglect of these responsibilities compromises the independence of
the profession and the public interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The
fulfillment of this role requires an understanding by lawyers of their re-
lationship to our legal system. The Rules of Professional Conduct, when
properly applied, serve to define that relationship.
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SCOPE

[14] The Rules of Professional Conduct are rules of reason.
They should be interpreted with reference to the purposes of legal repre-
sentation and of the law itself. Some of the Rules are imperatives, cast in
the terms “shall” or “shall not.” These define proper conduct for pur-
poses of professional discipline. Others, generally cast in the term
“may,” are permissive and defineareas under the Rules in which the law-
yer has discretion to exercise professional judgment. No disciplinary ac-
tion should be taken when the lawyer chooses not to act or acts within
the bounds of such discretion. Other Rules define the nature of relation-
ships betweenthe lawyer and others. The Rules are thus partly obligatory
and disciplinary and partly constitutive and descriptive in that they de-
fine a lawyer’s professional role. Many of the Comments use the term
“should.” Comments do not add obligations to the Rules but provide
guidance for practicing in compliance with the Rules.

[15] The Rules presuppose a larger legal context shaping the
lawyer’s role. That context includes courtrules and statutes relating to
matters of licensure, laws defining specific obligations of lawyers and
substantiveand procedural lawin general. The Comments are sometimes
used to alert lawyers to their responsibilities under such other law.

[16] Compliance with the Rules, as with all law in an open so-
ciety, depends primarily upon understanding and voluntary compliance,
secondarily upon reinforcement by peer and public opinion and finally,
when necessary, upon enforcement through disciplinary proceedings.
The Rules do not, however, exhaust the moral and ethical considerations
that should informa lawyer, for no worthwhile human activity can be
completely defined by legal rules. The Rules simply provide a frame-
work for the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer’sau-
thority and responsibility, principles of substantive law external to these
Rules determine whether a client-lawyer relationship exists. Most of the
duties flowing from the client-lawyer relationship attach only after the
client has requested the lawyer to render legal services and the lawyer
has agreed to do so. But there are some duties, such as that of confiden-
tiality under Rule 1.6, that attach when a lawyer agrees to consider
whether a client-lawyer relationship shall be established. See Rule 1.18.
Whether a client-lawyer relationship exists for any specific purpose can
depend on the circumstances and may be a question of fact.

[18] Under various legal provisions, including constitutional,
statutory and common law, the responsibilities of government lawyers
may include authority concerning legal matters that ordinarily reposesin
the clientin a private client-lawyer relationship. For example, a lawyer
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for a government agency may have authority on behalf of the govern-
ment to decide upon settlement or whether to appeal from an adverse
judgment. Such authority in various respects is generally vested in the
attorney general and the state’s attorney in state government, and their
federal counterparts, and the same may be true of other government law
officers. Also, lawyers under the supervision of these officers may be
authorized to represent several government agencies in intragovernmen-
tal legal controversies in circumstances where a private lawyer could not
represent multiple private clients. These Rules do not abrogate any such
authority.

[19] Failure to comply with an obligation or prohibition im-
posed by a Rule is a basis for invoking the disciplinary process. The
Rules presuppose thatdisciplinary assessment of a lawyer’s conduct will
be made on the basis of the facts and circumstances as they existed at the
time of the conduct in question and in recognition of the fact that a law-
yer often has to act upon uncertain or incomplete evidence of the situa-
tion. Moreover, the Rules presuppose that whether or not discipline
should be imposed for a violation, and the severity of a sanction, depend
on all the circumstances, such as the willfulnessand seriousness of the
violation, extenuating factors and whether there have been previous vio-
lations.

[20] Violation of a Rule should not itself give rise to a cause of
action against a lawyer nor should it create any presumption in such a
case that a legal duty has been breached. In addition, violation of a Rule
does not necessarily warrant any other nondisciplinary remedy, such as
disqualification of alawyer in pendinglitigation. The Rules are designed
to provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a ba-
sis for civil liability. Furthermore, the purpose of the rules can be sub-
verted whenthey are involved by opposing parties as procedural weap-
ons. The fact thata Rule is a just basis for a lawyer’s self-assessment, or
for sanctioninga lawyer under the administration of a disciplinary au-
thority, does not imply that an antagonist in a collateral proceeding or
transaction has standing to seek enforcement of the Rule.

[21] The Commentaccompanyingeach Ruleexplainsand illus-
trates the meaning and purpose of the Rule. The Preamble and this note
on Scope provide general orientation. The Comments are intended as
guides to interpretation, but the text of each Rule is authoritative.
[History: Am. effective March 11, 1999; Am. effective July 1, 2007;
Am. effective March 1,2014.]
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RULE 1.0 Terminology

(a) “Belief”or“Believes” denotesthatthe personinvolved actually
supposedthe factin questionto betrue. Aperson’sbeliefmay be inferred
from circumstances.

(b) “Confirmed inwriting,” when usedin reference tothe informed
consent of a person, denotes informed consentthat is given inwriting by
the person or a writing that a lawyer promptly transmits to the person
confirmingan oral informed consent. See paragraph (f) for the definition
of “informed consent.” If it is not feasible to obtain or transmit the writ-
ing at the time the person gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter.

(c) “Consult’ or “Consultation” denotes communication of infor-
mation reasonably sufficientto permit the client to appreciate the signif-
icance of the matter in question.

(d) “Firm”or“Lawfirm” denotesalawyerorlawyersinalawpart-
nership, professional corporation, sole proprietorship or other associa-
tion authorized to practice law; or lawyersemployed in a legal services
organization or the legal department of a corporation or other organiza-
tion.

(e) “Fraud” or “Fraudulent” denotes conduct that is fraudulent un-
der the substantive or procedural law of the applicable jurisdiction and
has a purpose to deceive.

(f) “Informed consent” denotes the agreement by a persontoapro-
posed course of conduct after the lawyer has communicated adequate
information and explanation about the material risks of and reasonably
available alternatives to the proposed course of conduct.

(9) “Knowingly,”“Known,”or “Knows” denotesactual knowledge of
the factin question. Aperson’s knowledge may be inferred from circum-
stances.

(h) “Partner”denotesa member of a partnership and a shareholder
in a law firm organized as a professional corporation, or a member of an
association authorized to practice law.

(i) “Reasonable” or “Reasonably” when used in relation to conduct
by a lawyer denotes the conduct of a reasonably prudent and competent
lawyer.

() “Reasonablebelief” or “Reasonablybelieves” when used in ref-
erencetoalawyerdenotesthat the lawyer believes the matter in question
and that the circumstances are such that the belief is reasonable.

(k) “Reasonably should know” when used in reference to a lawyer
denotes that a lawyer of reasonable prudence and competence would as-
certain the matter in question.
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() “Screened” denotes the isolation of a lawyer from any partici-
pation in a matter through the timely imposition of procedures within a
firm that are reasonably adequate under the circumstances to protect in-
formation that the isolated lawyer is obligated to protect under these
Rules or other law.

(m) “Substantial” when used in reference to degree or extent de-
notes a material matter of clear and weighty importance.

(n) “Tribunal”denotesacourt,anarbitratorinabindingarbitration
proceeding or a legislative body, administrative agency or other body
acting in an adjudicative capacity. A legislative body, administrative
agency or other body acts in an adjudicative capacity when a neutral of-
ficial, after the presentation of evidence or legal argument by a party or
parties, will render a binding legal judgment directly affectinga party’s
interests in a particular matter.

(0) “Writing” or “written” denotes a tangible or electronic record
of a communication or representation, including handwriting, typewrit-
ing, printing, photostatting, photography, audio or videorecording, and
electronic communications. A “signed” writing includes an electronic
sound, symbol, or process attached to or logically associated with a writ-
ing and executed or adopted by a person with the intent to sign the writ-
ing.

[History: Am. effective March 11, 1999; Am. effective July 1, 2007;
Am. effective March 1,2014.]

Comment
Confirmed in Writing

[1] If itis not feasible to obtain or transmit a written confirmation at the
time the client gives informed consent, then the lawyer must obtain or transmit
itwithin areasonable time thereafter. If alawyer has obtained a client’s informed
consent, the lawyer may act in reliance on that consent so long as it is confirmed
in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (d)
can depend on the specific facts. Forexample, two practitioners who share office
space and occasionally consult or assist each other ordinarily would not be re-
garded as constituting a firm. However, if they present themselves to the public
in a way that suggests that they are a firm or conduct themselves as a firm, they
should be regarded as a firm for purposes of the Rules. The terms of any formal
agreement between associated lawyers are relevant in determining whether they
are a firm, as is the fact that they have mutual access to information concerning
the clients they serve. Furthermore, it is relevant in doubtful cases to consider
the underlying purpose of the Rule that is involved. A group of lawyers could be
regarded as a firm for purposes of the Rule that the same lawyer should not rep-
resent opposing parties in litigation, while it might not be so regarded for pur-
poses of the Rule thatinformationacquired by one lawyer is attribu ted to another.
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[3] With respectto the law department of an organization, including the
government, there is ordinarily no question that the members of the department
constitute a firm within the meaning of the Rules of Professional Conduct. There
can be uncertainty, however, as to the identity of the client. For example, it may
not be clear whether the law department of a corporation represents a subsidiary
or an affiliated corporation, as well as the corporation by which the members of
the department are directly employed. A similar question can arise concerning
an unincorporated association and its local affiliates.

[4] Similar questionscan also arise with respectto lawyersin legal aid and
legal services organizations. Depending upon the structure of the organization,
the entire organization or different components of it may constitute a firm or
firms for purposes of these Rules.

Fraud

[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to
conduct that is characterized as such under the substantive or procedural law of
the applicable jurisdiction and has a purpose to deceive. This does not include
merely negligent misrepresentation or negligent failure to apprise another of rel-
evantinformation. For purposes of these Rules, it is not necessary that anyone
has suffered damages or relied on the misrepresentation or failure to inform.

Informed Consent

[6] Many of the Rulesof Professional Conduct require the lawyer to obtain
the informed consent of a client or other person (e.g., a former client or, under
certain circumstances, a prospective client) before accepting or continuing rep-
resentation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and
1.7(b). The communication necessary to obtain such consent will vary according
to the Rule involved and the circumstances giving rise to the need to obtain in-
formed consent. The lawyer must make reasonable efforts to ensure that the cli-
ent or other person possesses information reasonably adequate to make an in-
formed decision. Ordinarily, this will require communication that includes a dis-
closure of the facts and circumstances giving rise to the situation, any explana-
tion reasonably necessary to inform the client or other person of the material
advantagesand disadvantages of the proposed course of conductand a discussion
of the client’s or other person’s options and alternatives. In some circumstances
it may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of
facts or implications already known to the client or other person; nevertheless, a
lawyer who does not personally inform the client or other person assumes the
risk that the client or other person is inadequately informed and the consent is
invalid. In determining whether the information and explanation provided are
reasonably adequate, relevant factors include whether the client or other person
is experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented by
other counsel in giving the consent. Normally, such persons need less infor-
mation and explanation than others, and generally a client or other person who
is independently represented by other counsel in giving the consent should be
assumed to have given informed consent.
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[7]1 Obtaining informed consent will usually require an affirmative re-
sponse by the clientor other person. In general, a lawyer may notassume consent
fromaclient’sorother person’ssilence. Consentmay be inferred, however, from
the conduct of a client or other person who has reasonably adequate information
aboutthe matter. Anumber of Rulesrequire thata person’s consentbe confirmed
in writing. See Rules 1.7(b) and 1.9(a). For a definition of “writing” and “con-
firmed in writing,” see paragraphs (0) and (b). Other Rules require that a client’s
consent be obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and
(9). For a definition of “signed,” see paragraph (o).

Screened

[8] This definition applies to situations where screening of a personally
disqualified lawyer is permitted to remove imputation of a conflict of interest
under Rules 1.11 or 1.12.

[9] The purpose of screening is to assure the affected parties that confi-
dential information known by the personally disqualified lawyer remains pro-
tected. The personally disqualified lawyer should acknowledge the obligation not
to communicate with any of the other lawyers in the firm with respect to the
matter. Similarly, other lawyers in the firm who are working on the matter should
be informed that the screening is in place and that they may not communicate
with the personally disqualified lawyer with respect to the matter. Additional
screening measures that are appropriate for the particular matter will depend on
the circumstances. To implement, reinforce, and remind all affected lawyers of
the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or
other information, including information in electronic form, relating to the mat-
ter, written notice, and instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to the matter, denial of access
by the screened lawyer to firm files, or other information, including information
in electronic form, relating to the matter and periodic reminders of the screen to
the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as
soon as practical after a lawyer or law firm knows or reasonably should know
that there is a need for screening.

CLIENT-LAWYER RELATIONSHIP
RULE 1.1 Competence

A lawyer shall provide competent representation to a client. Com-
petent representation requires the legal knowledge, skill, thoroughness
and preparation reasonably necessary for the representation.
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Comment
Legal Knowledge and Skill

[1] Indetermining whether a lawyer employs the requisite knowledge and
skill in a particular matter, relevant factors include the relative complexity and
specialized nature of the matter, the lawyer’s general experience, the lawyer’s
training and experience in the field in question, the preparation and study the
lawyer is able to give the matter and whether it is feasible to refer the matter to,
or associate or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a general practi-
tioner. Expertise in a particular field of law may be required in some circum-
stances.

[2] A lawyerneed notnecessarily have special trainingor prior experience
to handle legal problems of a type with which the lawyer is unfamiliar. A newly
admitted lawyer can be as competent as a practitioner with long experience.
Some important legal skills, such as the analysis of precedent, the evaluation of
evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a
situation may involve, a skill that necessarily transcends any particular special-
ized knowledge. A lawyer can provide adequate representation in awholly novel
field through necessary study. Competent representation can also be provided
through the association of a lawyer of established competence in the field in
question.

[3] Inanemergency alawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral to or
consultation orassociation with another lawyerwould be impractical. Eveninan
emergency, however, assistance should be limited to that reasonably necessary
in the circumstances, for ill-considered action under emergency conditions can
jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of com-
petence can be achieved by reasonable preparation. This applies as well to a law-
yer who is appointed as counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and
analysis of the factual and legal elements of the problem, and use of methods and
procedures meeting the standards of competent practitioners. It also includes ad-
equate preparation. The requiredattention and preparationare determined in part
by what is at stake; major litigation and complex transactions ordinarily require
more elaborate treatment than matters of lesser consequence.

[6] Beforealawyerretainsorcontractswith other lawyers outside the law-
yer’sown firm to provide or assist in the provision of legal services to a client,
the lawyer should ordinarily obtain informed consent from the clientand must
reasonably believe that the other lawyers’ services will contribute to the compe-
tent and ethical representation of the client. See also Rules 1.2 (allocation of au-
thority), 1.4 (communication with client), 1.5(g) (fee sharing), 1.6 (confidential-
ity), and 5.5(a) (unauthorized practice of law). The reasonableness of the deci-
sion to retain or contract with other lawyers outside the lawyer’s own firm will
depend upon the circumstances, including the education, experience, and repu-
tation of the nonfirm lawyers; the nature of the services assigned to the nonfirm
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lawyers; and the legal protections, professional conduct rules, and ethical envi-
ronments of the jurisdictions in which the services will be performed, particularly
relating to confidential information.

[71 When lawyers from more than one law firm are providing legal ser-
vices to the client on a particular matter, the lawyers ordinarily should consult
with each other and the client about the scope of their respective representations
and the allocation of responsibility among them. See Rule 1.2. When making
allocations of responsibility in a matter pending before a tribunal, lawyers and
parties may have additional obligations that are a matter of law beyond the scope
of these Rules.

[8] To maintain the requisite knowledge and skill, a lawyer should keep
abreast of changes in the law and its practice, including the benefits and risks
associated with relevant technology, engage in continuing study and education,
and comply with all continuing legal education requirements to which the lawyer
is subject.

RULE 1.2 Scope of Representation

(a) Alawyershallabide byaclient’sdecisions concerningthe law-
ful objectives of representation, subject to paragraphs (c), (d), and (e),
and shall consult with the clientas to the means which the lawyer shall
choose to pursue. A lawyer shall abide by a client’s decision whether to
settle a matter. In a criminal case, the lawyer shall abide by the client’s
decision, after consultation with the lawyer, as to a pleato be entered,
whether to waive jury trial and whether the client will testify.

(b) A lawyer’srepresentationof a client, including representation
by appointment, does not constitute an endorsement of the client’s polit-
ical, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limi-
tation is reasonable under the circumstances and the client gives in-
formed consent in writing.

(d) Alawyershall not counsela clientto engage, or assist a client,
in conduct that the lawyer knows is criminal or fraudulent, but a lawyer
may discuss the legal consequences of any proposed course of conduct
witha clientand may counsel or assistaclientto makeagood faith effort
to determine the validity, scope, meaning or application of the law.

(e) Whena lawyer knows that a client expects assistance not per-
mitted by the rules of professional conduct or other law, the lawyer shall
consult with the client regarding the relevant limitations on the lawyer’s
conduct.

[History: Am. effective July 1, 2007; Am. (c) effective January 11,
2011]
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Comment
Scope of Representation

[1] Both lawyer and client have authority and responsibility in the objec-
tives and means of representation. The client has ultimate authority to determine
the purposes to be served by legal representation, within the limits imposed by
law and the lawyer’s professional obligations. Within those limits, a client also
has a right to consult with the lawyer about the means to be used in pursuing
those objectives. Atthe same time, a lawyer is not required to pursue objectives
or employ means simply because a clientmay wish that the lawyer do so. A clear
distinction between objectives and means sometimes cannot be drawn, and in
many cases the client-lawyer relationship partakes of a joint undertaking. In
questions of means, the lawyer should assume responsibility for technical and
legal tactical issues, butshould deferto the clientregarding such questions as the
expense to be incurred and concern for third persons who might be adversely
affected. Law defining the lawyer’s scope of authority in litigation varies among
jurisdictions.

[2] Inacase inwhich the client appears to be suffering diminished capac-
ity, the lawyer’s duty to abide by the client’s decisions is to be guided by refer-
ence to Rule 1.14.

Independence from Client’s Views or Activities

[3] Legal representation should not be denied to people who are unable to
afford legal services, or whose cause is controversial or the subject of popular
disapproval. By the same token, representinga clientdoes not constitute approval
of the client’s views or activities.

Services Limited in Objectives or Means

[4] The scope of services to be provided by a lawyer may be limited by
agreement with the client or by the terms under which the lawyer’s services are
made available to the client. When a lawyer has been retained by an insurer to
representan insured, for example, the representation may be limited to matters
related to the insurance coverage. A limited representation may be appropriate
because the client has limited objectives for the representation. In addition, the
terms upon which representation is undertaken may exclude specific means that
might otherwise be used to accomplish the client’s objectives. Such limitations
may exclude actionsthatthe clientthinksare too costly or thatthe lawyer regards
as repugnant or imprudent.

[5] Anagreementconcerningthe scope of representationmustaccordwith
the Rules of Professional Conduct and other law. Thus, the client may not be
asked to agree to representation so limited in scope as to violate Rule 1.1, or to
surrender the right to terminate the lawyer’s services or the right to settle litiga-
tion that the lawyer might wish to continue.

Criminal, Fraudulent and Prohibited Transactions

[6] A lawyer isrequired to give an honest opinion about the actual conse-
quences that appear likely to result from a client’s conduct. The fact thata client
uses advice in a course of action that is criminal or fraudulent does not, of itself,
make a lawyer a party to the course of action. However, a lawyer may not know-
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ingly assista client in criminal or fraudulent conduct. There is a critical distinc-
tion between presenting an analysis of legal aspects of questionable conduct and
recommending the means by which a crime or fraud might be committed with
impunity.

[71 Whentheclient’s course of action has already begunand is continuing,
the lawyer’s responsibility is especially delicate. The lawyer is not permitted to
reveal the client’s wrongdoing, except where permitted by Rule 1.6. However,
the lawyer is required to avoid furtheringthe purpose, forexample, by suggesting
how it might be concealed. A lawyer may not continue assisting a clientin con-
duct that the lawyer originally supposes is legally proper but then discovers is
criminal or fraudulent. Withdrawal from the representation, therefore, may be
required.

[8] Wherethe clientis afiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.

[9] Paragraph (d) applies whether or not the defrauded party is a party to
the transaction. Hence, a lawyer should not participate in a sham transaction; for
example, a transaction to effectuate criminal or fraudulent escape of tax liability.
Paragraph (d) does notpreclude undertakingacriminal defense incidentto a gen-
eral retainer for legal servicesto a lawful enterprise. The last clause of paragraph
(d) recognizes that determining the validity or interpretation of a statute or regu-
lation may require a course of action involving disobedience of the statute or
regulation or of the interpretation placed upon it by governmental authorities.

RULE 1.3 Diligence

A lawyer shall act with reasonable diligence and promptness in rep-
resenting a client.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposi-
tion, obstruction or personal inconvenience to the lawyer, and may take whatever
lawfuland ethical measures are requiredto vindicatea client’s cause or endeavor.
A lawyer should actwith commitmentand dedicationto the interests of the client
and with zeal in advocacy upon the client’s behalf. However, a lawyer is not
bound to press for every advantage that might be realized for a client. A lawyer
has professional discretion in determining the means by which a matter should
be pursued. See Rule 1.2. A lawyer’s workload should be controlled so that each
matter can be handled adequately.

[2] Perhapsno professional shortcomingis more widely resented than pro-
crastination. A client’s interests often can be adversely affected by the passage
of time or the change of conditions; in extreme instances, as when a lawyer over-
looks a statute of limitations, the client’s legal position may be destroyed. Even
when the client’s interests are not affected in substance, however, unreasonable
delay can cause a client needless anxiety and undermine confidence in the law-
yer’s trustworthiness.

[3] Unlesstherelationship isterminated as provided in Rule 1.16,a lawyer
should carry through to conclusion all matters undertaken for a client. If a law-
yer’semploymentis limited to a specific matter, the relationship terminateswhen
the matter has been resolved. If a lawyer has served a client over a substantial
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period in a variety of matters, the client sometimes may assume that the lawyer
will continue to serve on a continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client-lawyer relationship still exists should
be clarified by the lawyer, preferably in writing, so that the client will not mis-
takenly suppose the lawyer is looking after the client’s affairs when the lawyer
has ceased to do so. For example, if a lawyer has handled a judicial or adminis-
trative proceeding that produced a result adverse to the client but has not been
specifically instructed concerning pursuit of an appeal, the lawyer should advise
the client of the possibility of appeal before relinquishing responsibility for the
matter.

RULE 1.4 Communication

(a) A lawyer shall keepa client reasonably informed about the sta-
tus of a matter and promptly comply with reasonable requests for infor-
mation.

(b) A lawyer shall explaina matter to the extent reasonably neces-
sary to permit the client to make informed decisions regarding the repre-
sentation.

Comment

[1] The client should have sufficient information to participate intelli-
gently in decisions concerningthe objectives of the representation and the means
by which they are to be pursued, to the extent the client is willing and able to do
so. For example, a lawyer negotiating on behalf of a client should provide the
clientwith factsrelevantto the matter, inform the clientof communicationsfrom
another party and take other reasonable steps that permit the client to make a
decision regarding a serious offer from another party. A lawyer who receives
from opposingcounsel an offer of settlementin a civil controversy or a proffered
plea bargain in a criminal case should promptly inform the client of its substance
unless prior discussions with the client have left it clear that the proposal will be
unacceptable. See Rule 1.2(a). Even when a clientdelegates authority to the law-
yer, the client should be kept advised of the status of the matter.

[2] Adequacy of communication depends in part on the kind of advice or
assistance involved. For example, in negotiations where there is time to explain
a proposal, the lawyer should review all important provisions with the client be-
fore proceedingto an agreement. In litigation a lawyer should explain the general
strategy and prospects of success and ordinarily should consult the client on tac-
tics that might injure or coerce others. On the other hand, a lawyer ordinarily
cannot be expected to describe trial or negotiation strategy in detail. The guiding
principle is that the lawyer should fulfill reasonable client expectations for infor-
mation consistentwith the duty to actin the client’s best interests, and the client’s
overall requirements as to the character of representation.

[3] Ordinarily, the information to be provided is that appropriate for a cli-
entwho is a comprehending and responsible adult. However, fully informing the
client according to this standard may be impracticable, for example, where the
clientis a child or suffersfrom diminished capacity. See Rule 1.14. When the
clientis an organization or group, itis often impossible or inappropriate to inform
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every one of its members about its legal affairs; ordinarily, the lawyer should
address communications to the appropriate officials of the organization. See Rule
1.13. Where many routine mattersare involved, asystem of limited or occasional
reporting may be arranged with the client. Practical exigency may also require a
lawyer to act for a client without prior consultation.

Withholding Information

[4] Insomecircumstances,alawyer may be justified in delayingtransmis-
sion of information when the client would be likely to react imprudently to an
immediate communication. Thus, a lawyer might withhold a psychiatric diagno-
sis of a client when the examining psychiatrist indicates that disclosure would
harm the client. A lawyer may not withhold information to serve the lawyer’s
own interest or convenience. Rules or court orders governing litigation may pro-
vide that information supplied to a lawyer may not be disclosed to the client
Rule 3.4(c) directs compliance with such rules or orders.

[5] A lawyer’sregular communication with clients will minimize the oc-
casions on which a client will need to request information concerning the repre-
sentation. A lawyer should promptly respond to or acknowledge client commu-
nications.

RULE 1.5 Fees

(a) A lawyer’sfeeshallbereasonable. The factorsto be considered
in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform
the legal service properly;

(2) thelikelihood, if apparent to the client, that the acceptance
of the particularemployment will preclude otheremploy-
ment by the lawyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained;

(5) thetimelimitationsimposed by the clientor by the circum-
stances;

(6) the nature and length of the professional relationship with
the client;

(7) theexperience,reputation,and ability of the lawyer or law-
yers performing the services; and

(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the
basis or rate of the fee shall be communicated to the client, preferably in
writing, before or within a reasonable time after commencing the repre-
sentation.
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(c) Alawyer’sfeeshall bereasonable butacourt determination that
a fee is not reasonable shall not be presumptive evidence of a violation
that requires discipline of the attorney.

(d) Afeemay be contingenton the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is
prohibited by paragraph (f) or other law. A contingent fee agreement
shall be in writing and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to
the lawyer in the event of settlement, trial or appeal, and the litigation
and other expenses to be deducted from the recovery. All such expenses
shall be deducted before the contingent fee is calculated. Upon conclu-
sion of a contingent fee matter, the lawyer shall provide the client witha
written statement stating the outcome of the matter and, if there isare-
covery, showing the client’s share and amount and the method of its de-
termination. The statement shall advise the client of the right to have the
fee reviewed as provided in subsection (e).

(e) Upon application by the client, all fee contracts shall be subject
to review and approval by the appropriate court having jurisdiction of
the matter and the court shall have the authority to determine whether
the contractisreasonable. If the court finds the contract is notreasonable,
it shall set and allow a reasonable fee.

(f) A lawyershallnotenterinto anarrangementfor, charge, or col-
lect:

(1) Any fee in a domestic relations matter, the payment or
amount of which is contingent upon the securing of a di-
vorce or upon the amount of alimony, support, or property
settlement; or

(2) acontingent fee for representing a defendant in a criminal
case; or

(3) acontingent fee in any other matter in which such a fee is
precluded by statute.

(9) A division of fee, which may include a portion designated for
referral of a matter, between or among lawyerswho are not in the same
firm may be made if the total fee is reasonable and the client is advised
of and does not object to the division.

(h) This rule does not prohibit paymentsto former partnersor as-
sociates or their estates pursuant to a separation or retirement agreement.
[History: Am. (g) effective March 11, 1999.]
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Comment
Basis or Rate of Fee

[1] Whenthe lawyerhasregularly represented aclient, they ordinarily will
have evolved an understanding concerning the basis or rate of the fee. In a new
client-lawyer relationship, however, an understanding as to the fee should be
promptly established. It is not necessary to recite all the factors that underlie the
basis of the fee, but only those that are directly involved in its computation. It is
sufficient, for example, to state that the basic rate is an hourly charge or a fixed
amountor an estimated amount, or to identify the factors that may be taken into
account in finally fixing the fee. When developments occur during the represen-
tation that render an earlier estimate substantially inaccurate, a revised estimate
should be providedto the client. A written statement concerning the fee reduces
the possibility of misunderstanding. Furnishing the client with a simple memo-
randum or a copy of the lawyer’s customary fee schedule is sufficient if the basis
or rate of the fee is set forth.

Terms of Payment

[2] A lawyer may require advance payment of a fee, butis obliged to re-
turn any unearned portion. See Rule 1.16(d). A lawyer may accept property in
payment for services, such as an ownership interest in an enterprise, providing
this does not involve acquisition of a proprietary interest in the cause of action
or subject matter of the litigation contrary to Rule 1.8(j). However, a fee paid in
property instead of money may be subject to special scrutiny because it involves
questions concerning both the value of the services and the lawyer’s special
knowledge of the value of the property.

[3] Anagreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary to
the client’s interest. For example, a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated amount when it is fore-
seeable that more extensive services probably will be required, unless the situa-
tion is adequately explained to the client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or transaction. How-
ever, it is proper to define the extent of services in light of the client’s ability to
pay. A lawyer should notexploit a fee arrangement based primarily on hourly
charges by using wasteful procedures. When there is doubt whether a contingent
fee is consistent with the client’s best interest, the lawyer should offer the client
alternative bases for the fee and explain their implications. Applicable law may
impose limitations on contingent fees, such as a ceiling on the percentage.

Division of Fee

[4] A division of fee is a single billing to a client covering the fee of two
or more lawyers who are not in the same firm. A division of fee facilitates asso-
ciation of more than one lawyer in a matter in which neither alone could serve
the client as well, and most often is used when the fee is contingent and the divi-
sion is between a referring lawyer and a trial specialist, or when a lawyer refers
a matter to a lawyer in another jurisdiction. Paragraph (g) permits the lawyers to
divide a fee by agreement between the participating lawyers if the client is ad-
vised, does not object, and the total fee is reasonable. It does not require disclo-
sure to the client of the share that each lawyer is to receive.
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[5] Contingent fees, like any other fees, are subject to the reasonableness
standard of paragraph (a) of this Rule. In determining whether a particular con-
tingent fee is reasonable, or whether itis reasonable to charge any form of con-
tingent fee, alawyer mustconsider the factors thatare relevantunder the circum-
stances. Applicable law may impose limitations on contingent fees, such as a
ceiling on the percentage allowable, or may require a lawyer to offer clients an
alternative basis for the fee. Applicable law also may apply to situations other
thana contingentfee, forexample, governmentregulations regardingfeesin cer-
tain tax matters.

Disputes over Fees

[6] If aprocedure hasbeen established for resolution of fee disputes, such
as anarbitration or mediation procedure established by the bar, the lawyer should
conscientiously consider submitting to it. Law may prescribe a procedure for de-
termining a lawyer’s fee, for example in representation of an executor or admin-
istrator, a class or a person entitled to a reasonable fee as part of the measure of
damages. The lawyer entitled to such a fee and a lawyer representing another
party concerned with the fee should comply with the prescribed procedure. The
factthat a fee may be lower than the customary fee charged in the locality for
similar service shall not be a basis for finding the fee to be unreasonable.

RULE 1.6 Confidentiality of Information

(a) A lawyer shall notreveal information relating to representation
of a client unless the client consents after consultation, except for disclo-
sures that are impliedly authorized in order to carry out the representa-
tion, and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer
reasonably believes necessary:

(1) To prevent the client from committing a crime;

(2) to securelegal adviceabout the lawyer’s compliance with
these Rules;

(3) toestablishaclaimordefense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish
a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was in-
volved, or to respond to allegations in any proceeding con-
cerning the lawyer’s representation of the client;

(4) to comply with other law or a court order; or

(5) to detectand resolve conflicts of interestarising from the
lawyer’s change of employment or from changes in the
composition or ownershipofafirm, butonlyifthe revealed
information would not compromise the attorney-client
privilege or otherwise prejudice the client.
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(c) A lawyer shall make reasonable effortsto preventthe inadvert-
ent or unauthorized disclosure of, or unauthorized access to, information
relating to the representation of a client.

[History: Am. effective March 1, 2014.]

Comment

[1] Thelawyeris partof a judicial system charged with upholdingthe law.
One of the lawyer’s functions is to advise clients so that they avoid any violation
of the law in the proper exercise of their rights.

[2] The observance of the ethical obligation of a lawyer to hold inviolate
confidential information of the client not only facilitates the full development of
facts essential to proper representation of the client but also encourages people
to seek early legal assistance.

[3] Almost without exception, clients come to lawyers in order to deter-
mine what their rights are and what is, in the maze of laws and regulations,
deemed to be legal and correct. The common law recognizes that the client’s
confidences must be protected from disclosure. Based upon experience, lawyers
know that almost all clients follow the advice given, and the law is upheld.

[4] A fundamental principle in the client-lawyer relationship is that the
lawyer maintain confidentiality of information relatingto the representation. The
client is thereby encouraged to communicate fully and frankly with the lawyer
even as to embarrassing or legally damaging subject matter.

[5] The principle of confidentiality is given effect in two related bodies of
law, the attorney-client privilege (which includes the work product doctrine) in
the law of evidence and the rule of confidentiality established in professional
ethics. The attorney-client privilege applies in judicial and other proceedings in
which a lawyer may be called as a witness or otherwise required to produce evi-
dence concerninga client. The rule of client-lawyer confidentiality applies in all
situations other than those where evidence is sought from the lawyer through
compulsion of law. The confidentiality rule applies not merely to matters com-
municated in confidence by the client but also to all information relating to the
representation, whatever its source. A lawyer may not disclose such information
exceptas authorized or required by the Rules of Professional Conduct or other
law.

Authorized Disclosure

[6] A lawyer is impliedly authorized to make disclosures about a client
when appropriate in carrying out the representation, except to the extent that the
client’sinstructions or special circumstances limitthatauthority. In litigation, for
example, a lawyer may disclose information by admitting a fact that cannot
properly be disputed, or in negotiation by makinga disclosure that facilitates a
satisfactory conclusion.

[71 Lawyersinafirm may, in the course of the firm’s practice, disclose to
each other information relating to a client of the firm, unless the client has in-
structed that particular information be confined to specified lawyers.

[8] A lawyer’s confidentiality obligations do not preclude a lawyer from
securing confidential legal advice about the lawyer’s personal responsibility to
comply with these Rules. In most situations, disclosing information to secure
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such advice will be impliedly authorized for the lawyer to carry out the represen-
tation. Even when the disclosure is not impliedly authorized, paragraph (b)(2)
permitssuch disclosure because of the importance of a lawyer’s compliance with
the Rules of Professional Conduct.

Disclosure Adverse to Client

[9] The confidentiality rule is subject to limited exceptions. In becoming
privy to information abouta client, a lawyer may foresee that the client intends
serious harm to another person. However, to the extenta lawyer is required or
permitted to disclose a client’s purposes, the client will be inhibited from reveal-
ing facts which would enable the lawyer to counsel against a wrongful course of
action. The publicis better protected if fulland opencommunication by the client
is encouraged than if it is inhibited.

[10] Several situations must be distinguished:

[11] First, the lawyer may not counsel or assist a client in conduct that is
criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has a duty under Rule
3.3(a)(3) not to use false evidence. This duty is essentially a special instance of
the duty prescribed in Rule 1.2(d) to avoid assisting a client in criminal or fraud-
ulent conduct.

[12] Second, the lawyer may have been innocently involvedin past conduct
by the client that was criminal or fraudulent. In such a situation the lawyer has
not violated Rule 1.2(d), because to “counsel or assist” criminal or fraudulent
conduct requires knowing that the conduct is of that character.

[13] Third, the lawyer may learn that a client intends prospective conduct
that is criminal. As stated in paragraph (b)(1), the lawyer has professional dis-
cretion to reveal such information. Where practical, the lawyer should seek to
dissuade the client from illegal action. In any case, a disclosure adverse to the
client’s interest should be no greater than the lawyer reasonably believes neces-
sary to the purpose. A lawyer’s decision not to take preventive action permitted
by paragraph (b)(1) does not violate this Rule.

[14] Fourth, the attorney-client privilege is differently defined in various
jurisdictions. If a lawyer is called as a witness to give testimony concerninga
client, absent waiver by the client, Rule 1.6(a) requires the lawyer to invoke the
privilege when it is applicable. The lawyer must comply with valid final orders
of a court or other tribunal of competent jurisdiction requiring the lawyer to give
information about the client. When the court or other tribunal erroneously denies
the claim of privilege, however, the lawyer is faced with a dilemma: refuse to
reveal and incur contempt charges or reveal the information and bring often un-
fortunate consequences to the client. If the first option is chosen, a test of the
validity of the denial is usually made through habeas corpus proceedings. The
latter permits usual appellate relief. The provisions of paragraph (b) state that it
is the lawyer’s discretion which avenue to pursue. Both are permitted, and cir-
cumstances, such as serious harm to the client upon revelation, often dictate the
choice.

[15] The Rules of Professional Conduct in various circumstances permit or
require a lawyer to disclose information relating to the representation. See Rules
2.2,2.3,3.3and 4.1. In addition to these provisions, a lawyer may be obligated
or permitted by other provisions of law to give information about a client
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Whether another provision of law supersedes Rule 1.6 is a matter of interpreta-
tion beyond the scope of these Rules, buta presumptionshouldexistagainstsuch
a supersession.

[16] If the lawyer’s services will be used by the client in materially further-
ing a course of criminal or fraudulent conduct, the lawyer must withdraw, as
stated in Rule 1.16(a)(1).

[17] After withdrawal the lawyer is required to refrain from making disclo-
sure of the client’s confidences, except as otherwise provided in Rule 1.6. Nei-
ther this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving
notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm
any opinion, document, affirmation, or the like.

[18] Where the client is an organization, the lawyer may be in doubt
whether contemplated conduct will actually be carried out by the organization.
Where necessary to guide conduct in connection with this Rule, the lawyer
should make inquiry within the organization as indicated in Rule 1.13(b).

Dispute Concerning Lawyer’s Conduct

[19] Where a legal claim or disciplinary charge alleges complicity of the
lawyer in a client’s conduct or other misconduct of the lawyer involving repre-
sentation of the client, the lawyer may respond to the extent the lawyer reasona-
bly believes necessary to establish a defense. The same is true with respectto a
claim involving the conduct or representation of a former client. The lawyer’s
right to respond arises when an assertion of such complicity has been made. Par-
agraph (b)(3) does not require the lawyer to await the commencement of an ac-
tion or proceeding that charges such complicity, so that the defense may be es-
tablished by responding directly to a third party who has made such an assertion.
The right to defend, of course, applies where a proceeding has been commenced.
Where practicable and not prejudicial to the lawyer’s ability to establish the de-
fense, the lawyer should advise the client of the third party’s assertion and re-
questthat the client respond appropriately. In any event, disclosure should be not
greater than the lawyer reasonably believes is necessary to vindicate innocence,
the disclosure should be made inamannerwhich limits access to the information
to the tribunal or other persons having a need to know it, and appropriate protec-
tive orders or other arrangements should be sought by the lawyer to the fullest
extent practicable.

[20] If the lawyer is charged with wrongdoing in which the client’s conduct
is implicated, the rule of confidentiality should not prevent the lawyer from de-
fending against the charge. Such a charge can arise in a civil, criminal, or pro-
fessional disciplinary proceeding, and can be based on a wrong allegedly com-
mitted by the lawyer against the client, or on a wrong alleged by a third person;
forexample, a person claiming to have been defrauded by the lawyer and client
acting together. A lawyer entitled to a fee is permitted by paragraph (b)(3) to
prove the services rendered in an action to collect it. This aspect of the rule ex-
presses the principle that the beneficiary of a fiduciary relationship may not ex-
ploitit to the detriment of the fiduciary. As stated above, the lawyer must make
every effort practicable to avoid unnecessary disclosure of information relating
to a representation, to limit disclosure to those having the need to know it, and to
obtain protective orders or make other arrangements minimizing the risk of dis-
closure.
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Detection of Conflict of Interest

[21] Paragraph (b)(5) recognizes that lawyers in different firms may need
to disclose limited information to each other to detect and resolve conflicts of
interest, such as when a lawyer is considering an association with another firm,
two or more firms are considering a merger, or a lawyer is considering the pur-
chase of alaw practice. See Rule 1.18, Comment[7]. Under these circumstances,
lawyers and law firms are permitted to disclose limited information, but only
once substantive discussions regarding the new relationship have occurred. Any
such disclosure shouldordinarilyinclude nomore than the identity of the persons
and entities involved in a matter, a brief summary of the general issues involved,
and information about whether the matter has terminated. Even this limited in-
formation, however, should be disclosed only to the extent reasonably necessary
to detect and resolve conflicts of interest that might arise from the possible new
relationship. Moreover, the disclosureof any information is prohibited if itwould
compromise the attorney-client privilege or otherwise prejudice the client (e.g.,
the fact that a corporate client is seeking advice on a corporate takeover that has
not been publicly announced; that a person has consulted a lawyer about the pos-
sibility of divorce before the person’s intentions are known to the person’s
spouse; or that a person has consulted a lawyer about a criminal investigation
that has not led to a public charge). Under those circumstances, paragraph (a)
prohibits disclosure unlessthe client or former client gives informed consent. A
lawyer’s fiduciary duty to the lawyer’s firm may also govern a lawyer’s conduct
when exploringan association with another firm andis beyond the scope of these
Rules.

[22] Any information disclosed pursuant to paragraph (b)(5) may be used
or further disclosed only to the extent necessary to detect and resolve conflicts
of interest. Paragraph (b)(5) does not restrict the use of information acquired by
means independent of any disclosure pursuant to paragraph (b)(5). Paragraph
(b)(5) also does not affect the disclosure of information within a law firm when
the disclosure is otherwise authorized, see Comment [5], such as when a lawyer
in a firm discloses information to another lawyer in the same firm to detect and
resolve conflicts of interestthat could arise in connection with undertakinga new
representation.

[23] A lawyer may be ordered to reveal information relating to the repre-
sentation of a client by a court or by another tribunal or governmental entity
claiming authority pursuant to other law to compel the disclosure. Absent in-
formed consent of the client to do otherwise, the lawyer should assert on behalf
of the clientall nonfrivolous claims that the order is not authorized by other law
or that the information sought is protected against disclosure by the attorney-
client privilege or other applicable law. In the event of an adverse ruling, the
lawyer must consult with the clientabout the possibility of appeal to the extent
required by Rule 1.4. Unless review is sought, however, paragraph (b)(4) permits
the lawyer to comply with the court’s order.

[24] Paragraph (b) permits disclosure only to the extent the lawyer reason-
ably believes the disclosure is necessary to accomplish one of the purposes spec-
ified. Where practicable, the lawyer should first seek to persuade the client to
take suitable action to obviate the need for disclosure. In any case, a disclosure
adverse to the client’s interest should be no greater than the lawyer reasonably
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believes necessary to accomplish the purpose. If the disclosure will be made in
connection with ajudicial proceeding, the disclosure should be madein a manner
that limits accessto the information to the tribunal or other persons havinga need
to know it and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.

[25] Paragraph (b) permits but does not require the disclosure of infor-
mation relating to a client’s representation to accomplish the purposes specified
in paragraphs (b)(1) through (b)(4). In exercising the discretion conferred by this
Rule, the lawyer may consider such factors as the nature of the lawyer’s relation-
ship with the client and with those who might be injured by the client, the law-
yer’s own involvement in the transaction and factors that may extenuate the con-
ductin question. A lawyer’s decision not to disclose as permitted by paragraph
(b) does not violate this Rule. Disclosure may be required, however, by other
Rules. Some Rules require disclosure only if such disclosure would be permitted
by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1, and 8.3. Rule 3.3, on the other
hand, requires disclosure in some circumstances regardless of whether such dis-
closure is permitted by this Rule. See Rule 3.3(c).

Acting Competently to Preserve Confidentiality

[26] Paragraph (c) requires a lawyer to act competently to safeguard infor-
mation relating to the representation of a client against unauthorized access by
third parties and against inadvertent or unauthorized disclosure by the lawyer or
other persons who are participating in the representation of the client or who are
subjectto the lawyer’ssupervision. See Rules1.1,5.1, and 5.3. The unauthorized
access to, or the inadvertent or unauthorized disclosure of, information relating
to the representation of a client does not constitute a violation of paragraph (c) if
the lawyer has made reasonable efforts to prevent the access or disclosure. Fac-
tors to be considered in determining the reasonableness of the lawyer’s efforts
include, but are not limited to, the sensitivity of the information, the likelihood
of disclosure if additional safeguards are not employed, the cost of employing
additional safeguards, the difficulty of implementing the safeguards, and the ex-
tent to which the safeguards adversely affect the lawyer’s ability to represent
clients (e.g., by making a device or important piece of software excessively dif-
ficult to use). A client may require the lawyer to implement special security
measures not required by this Rule or may give informed consent to forgo se cu-
rity measures that would otherwise be required by this Rule. Whether a lawyer
may be required to take additional steps to safeguard a client’s information in
order to comply with other law, such as state and federal laws that govern data
privacy or that impose notification requirements upon the loss of, or unauthor-
ized access to, electronic information, is beyond the scope of these Rules. For a
lawyer’s duties when sharing information with nonlawyers outside the lawyer’s
own firm, see Rule 5.3, Comments [3]-[4].

[27] When transmitting a communication thatincludes information relating
to the representation of a client, the lawyer must take reasonable precautions to
prevent the information from coming into the hands of unintended recipients.
This duty, however, does not require that the lawyer use special security
measures if the method of communication affords a reasonable expectation of
privacy. Special circumstances, however, may warrant special precautions. Fac-
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tors to be considered in determining the reasonableness of the lawyer’s expecta-
tion of confidentiality include the sensitivity of the information and the extent to
which the privacy of the communication is protected by law or by a confidenti-
ality agreement. A client may require the lawyer to implement special security
measures not required by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this Rule.
Whether a lawyer may be required to take additional steps in orderto comply
with other law, such as state and federal laws that govern data privacy, is beyond
the scope of these Rules.

Former Client

[28] The duty of confidentiality continues after the client-lawyer relation-
ship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition
against using such information to the disadvantage of the former client.

[29] The requirement of maintaining confidentiality of information relating
to representation appliesto government lawyers who may disagree with the pol-
icy goals that their representation is designed to advance.

RULE 1.7 Conflict of Interest: Current Clients

(a) Exceptas provided in paragraph (b), a lawyer shall not repre-
sentaclient if the representation involves a concurrent conflict of inter-
est. A concurrent conflict of interest exists if:

(1) the representation of one clientwill be directly adverse to
another client; or

(2) thereisa substantial risk that the representation of one or
more clients will be materially limited by the lawyer’s re-
sponsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of inter-
est under paragraph (a), a lawyer may represent a client if;

(1) the lawyer reasonably believes that the lawyer will be able
to provide competent and diligent representation to each
affected client;

(2) the representation is not prohibited by law;

(3) therepresentation doesnotinvolve the assertion of a claim
by one clientagainstanother client represented by the law-
yer in the same litigation or other proceeding before a tri-
bunal; and

(4) each affected client gives informed consent, confirmed in
writing.

[History: Am. effective July 1, 2007; Am. effective November 29,
2021.]
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Comment
General Principles

[1] Loyalty and independent judgment are essential elements in the law-
yer’s relationship to a client. Concurrent conflicts of interest can arise from the
lawyer’s responsibilities to another client, a former client or a third person or
from the lawyer’s own interests. For specific Rules regarding certain concurrent
conflicts of interest see Rule 1.8. For former client conflicts of interest, see Rule
1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For
definitions of “informed consent” and “confirmed in writing,” see Rule 1.0(f)
and (b).

[2] Resolution of a conflict of interest problem under this Rule requires
the lawyer to: 1) clearly identify the client or clients; 2) determine whether a
conflict of interest exists; 3) decide whether the representation may be under-
taken despite the existence of a conflict, i.e., whether the conflict is consentable;
and 4) if so, consult with the clients affected under paragraph (a) and obtain their
informed consent, confirmed in writing. The clients affected under paragraph (a)
include both of the clients referred to in paragraph (a)(1) and the one or more
clients whose representation might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in
which event the representation must be declined, unless the lawyer obtains the
informed consent of each client under the conditions of paragraph (b). To deter-
mine whether a conflict of interest exists, a lawyer should adopt reasonable pro-
cedures, appropriate for the size and type of firm and practice, to determine in
both litigation and non-litigation matters the persons and issues involved. See
also Commentto Rule 5.1. Ignorance caused by a failure to institute such proce-
dures will not excuse a lawyer’s violation of this Rule. As to whether a client-
lawyer relationship exists or, having once been established, is continuing, see
Comment to Rule 1.3 and Scope.

[4] If aconflictarises after representation has been undertaken, the lawyer
ordinarily mustwithdraw fromthe representation, unless the lawyer had obtained
the informed consentofthe clientunder the conditions of paragraph (b). See Rule
1.16. Where more than one client is involved, whether the lawyer may continue
to represent any of the clients is determined both by the lawyer’s ability to com-
ply with duties owed to the former client and by the lawyer’s ability to represent
adequately the remainingclientorclients, given the lawyer’s duties to the former
client. See Rule 1.9. See also Comments [5] and [28].

[5] Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation,
might create conflicts in the midst of a representation, as when a company sued
by the lawyer on behalf of one client is bought by another client represented by
the lawyer in an unrelated matter. Depending on the circumstances, the lawyer
may have the option to withdraw fromone of the representations in order to avoid
the conflict. The lawyer mustseek courtapproval where necessary and take steps
to minimize harm to the clients. See Rule 1.16. The lawyer must continue to
protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).
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Identifying Conflicts of Interest: Directly Adverse

[6] Loyaltytoa currentclientprohibits undertakingrepresentationdirectly
adverse to that client without that client’s informed consent. Thus, absent con-
sent, a lawyer may not act as an advocate in one matter against a person the
lawyer represents in some other matter, even when the matters are wholly unre-
lated. The client as to whom the representation is directly adverse is likely to feel
betrayed, and the resulting damage to the client-lawyer relationship is likely to
impair the lawyer’s ability to represent the client effectively. In addition, the cli-
ent on whose behalf the adverse representation is undertaken reasonably may
fear that the lawyer will pursue that client’s case less effectively out of deference
to the other client, i.e., that the representation may be materially limited by the
lawyer’s interest in retaining the current client. Similarly, a directly adverse con-
flict may arise when a lawyer is required to cross-examine a client who appears
as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other hand, sim-
ultaneous representation in unrelated matters of clients whose interests are only
economically adverse, suchas representationof competingeconomic enterprises
in unrelated litigation, does not ordinarily constitute a conflict of interest and
thus may not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For
example, if a lawyer is asked to represent the seller of a business in negotiations
with abuyerrepresentedby the lawyer, notin the same transaction butin another,
unrelated matter, the lawyer could not undertake the representation without the
informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Evenwhere there is no direct adverseness, a conflict of interest exists
if there is a significant risk that a lawyer’s ability to consider, recommend or
carry out an appropriate course of action for the client will be materially limited
as a result of the lawyer’s other responsibilities or interests. For example, a law-
yerasked to representseveral individuals seekingto formajointventure is likely
to be materially limited in the lawyer’s ability to recommend oradvocate all pos-
sible positions that each might take because of the lawyer’s duty of loyalty to the
others. The conflict in effect forecloses alternatives that would otherwise be
available to the client. The mere possibility of subsequent harm does not itself
require disclosure and consent. The critical questions are the likelihood that a
difference in interests will eventuate and, if it does, whether it will materially
interfere with the lawyer’s independent professional judgment in considering al-
ternatives or foreclose courses of action that reasonably should be pursued on
behalf of the client.

Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer’s duties of
loyalty and independence may be materially limited by responsibilities to former
clients under Rule 1.9 or by the lawyer’s responsibilities to other persons, such
as fiduciary duties arising from a lawyer’s service as a trustee, executor or cor-
porate director.
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Personal Interest Conflicts

[10] The lawyer’s own interests should not be permitted to have an adverse
effect on representation of a client. For example, if the probity of a lawyer’s own
conduct in a transaction is in serious question, it may be difficult or impossible
for the lawyer to give a client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an opponent of the lawyer’s
client, or with a law firm representing the opponent, such discussions could ma-
terially limit the lawyer’s representation of the client. In addition, a lawyer may
notallow related business interests to affect representation, for example, by re-
ferring clients to an enterprise in which the lawyer has an undisclosed financial
interest. See Rule 1.8 for specific Rules pertaining to a number of personal inter-
est conflicts, including business transactions with clients. See also Rule 1.10
(personal interest conflicts under Rule 1.7 ordinarily are not imputed to other
lawyers in a law firm).

[11] A lawyer is prohibited from engaging in sexual relationships with a
client unless the sexual relationship predates the formation of the client-lawyer
relationship. See Rule 1.8(k).

Interest of Person Paying for a Lawyer’s Service

[12] A lawyer may be paid from a source other than the client, including a
co-client, if the client is informed of that fact and consents and the arrangement
does not compromise the lawyer’s duty of loyalty or independent judgment to
the client. See Rule 1.8(f). If acceptance of the payment from any other source
presents a significantrisk that the lawyer’s representation of the client will be
materially limited by the lawyer’s own interest in accommodating the person
paying the lawyer’s fee or by the lawyer’s responsibilities to a payer who is also
a co-client, then the lawyer must comply with the requirements of paragraph (b)
before accepting the representation, including determining whether the conflict
is consentable and, if so, that the client has adequate information about the ma-
terial risks of the representation.

Prohibited Representations

[13] Ordinarily, clients may consent to representation notwithstanding con-
flict. However, as indicated in paragraph (b), some conflicts are nonconsentable,
meaningthat the lawyerinvolved cannotproperly ask for suchagreementor pro-
vide representation on the basis of the client’s consent. When the lawyer is rep-
resenting more than one client, the question of consentability must be resolved
as to each client.

[14] Consentability is typically determined by considering whether the in-
terests of the clients will be adequately protected if the clients are permitted to
give their informed consent to representation burdened by a conflict of interest
Thus, under paragraph (b)(1), representation is prohibited if in the circumstances
the lawyer cannot reasonably conclude that the lawyer will be able to provide
competentand diligent representation. See Rule 1.1 (competence) and Rule 1.3
(diligence).

[15] Paragraph (b)(2) describes conflicts that are nonconsentable because
the representation is prohibited by applicable law. For example, in some states
substantive law provides that the same lawyer may not represent more than one
defendantin a capital case, even with the consent of the clients, and under federal
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criminal statutes certain representations by a former government lawyer are pro-
hibited, despite the informed consent of the former client. In addition, decisional
law in some states limits the ability of a governmental client, such as a munici-
pality, to consent to a conflict of interest.

[16] Paragraph (b)(3) describes conflicts that are nonconsentable because
of the institutional interest in vigorous development of each client’s position
when the clients are aligned directly against each other in the same litigation or
other proceeding before a tribunal. Whether clients are aligned directly against
each other within the meaning of this paragraph requires examination of the con-
text of the proceeding. Although this paragraph does not preclude a lawyer’s
multiple representation of adverse parties to a mediation (because mediation is
nota proceeding before a “tribunal” under Rule 1.0(n)), such representation may
be precluded by paragraph (b)(1).

Informed Consent

[17] Informed consent requires that each affected client be aware of the rel-
evantcircumstancesandof the material and reasonably foreseeable ways that the
conflict could have adverse effects on the interests of that client. See Rule 1.0(f)
(informed consent). The information required depends on the nature of the con-
flictand the nature of the risks involved. When representation of multiple clients
in a single matter is undertaken, the information must include the implications of
the common representation, including possible effects on loyalty, confidentiality
and the attorney-client privilege and the advantages and risks involved. See
Comments [29] and [30] (effect of common representation on confidentiality).

[18] Under some circumstancesitmay be impossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different
clientsin related matters and one of the clients refuses to consentto the disclosure
necessary to permit the other client to make an informed decision, the lawyer
cannotproperly askthe latter to consent. In some cases the alternative to common
representation can be that each party may have to obtain separate representation
with the possibility of incurringadditional costs. These costs, alongwith the ben-
efits of securing separate representation, are factors that may be considered by
the affected client in determining whether common representation is in the cli-
ent’s interests.

Consent Confirmed in Writing

[19] Paragraph (b) requires the lawyer to obtain the informed consent of the
client, confirmed in writing. Such a writing may consist of a document executed
by the client or one that the lawyer promptly records and transmits to the client
followingan oral consent. See Rule 1.0(b). See also Rule 1.0(0) (writingincludes
electronic transmission). If it is not feasible to obtain or transmit the writing at
the time the client gives informed consent, then the lawyer must obtain or trans-
mit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a
writing does not supplant the need in most cases for the lawyer to talk with the
client, to explain the risks and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably available alternatives, and to
afford the client a reasonable opportunity to consider the risks and alternatives
and to raise questions and concerns. Rather, the writing is required in order to
impress upon clients the seriousness of the decision the client is being asked to
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make and to avoid disputes or ambiguities that might later occur in the absence
of a writing.

Revoking Consent

[20] A client who has given consentto a conflict may revoke the consent
and, like any other client, may terminate the lawyer’s representation at any time.
Whether revoking consent to the client’s own representation precludes the law-
yer from continuing to represent other clients depends on the circumstances, in-
cluding the nature of the conflict, whether the client revoked consent because of
a material change in circumstances, the reasonable expectations of the other cli-
entand whether material detrimentto the other clients or the lawyer would result.

Consent to Future Conflict

[21] Whether a lawyer may properly request a client to waive conflicts that
might arise in the future is subject to the test of paragraph (b). The effectiveness
of such waivers is generally determined by the extent to which the client reason-
ably understands the material risks that the waiver entails. The more comprehen-
sive the explanation of the types of future representations that might arise and
the actual and reasonably foreseeable adverse consequences of those representa-
tions, the greater the likelihood that the client will have the requisite understand-
ing. Thus, if the clientagrees to consentto a particular type of conflict with which
the client is already familiar, then the consent ordinarily will be effective with
regard to that type of conflict. If the consent is general and open-ended, then the
consent ordinarily will be ineffective, because it is not reasonably likely that the
client will have understood the material risks involved. On the other hand, if the
clientis an experienced user of the legal services involved and is reasonably in-
formed regarding the risk that a conflict may arise, such consent is more likely
to be effective, particularly if, e.g., the client is independently represented by
other counsel in giving consent and the consent is limited to future conflicts un-
related to the subject of the representation. In any case, advance consent cannot
be effective if the circumstances that materialize in the future are such as would
make the conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[22] Paragraph (b)(3) prohibits representation of opposing parties in the
same litigation, regardless of the clients’ consent. On the other hand, simultane-
ous representation of parties whose interests in litigation may conflict, such as
coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may
exist by reason of substantial discrepancy in the parties’ testimony, incompati-
bility in positions in relation to an opposing party or the fact that there are sub-
stantially different possibilities of settlement of the claims or liabilities in ques-
tion. Such conflicts can arise in criminal cases as well as civil. The potential for
conflict of interest in representing multiple defendantsin a criminal case is so
grave that ordinarily a lawyer should decline to represent more than one code-
fendant. On the other hand, common representation of persons having similar
interests in civil litigation is proper if the requirements of paragraph (b) are met.

[23] Ordinarily a lawyer may take inconsistent legal positions in different
tribunals at different times on behalf of different clients. The mere fact that ad-
vocating a legal position on behalf of one client might create precedent adverse
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to the interests of a client represented by the lawyer in an unrelated matter does
not create a conflict of interest. A conflict of interest exists, however, if there is
a significantrisk that a lawyer’s action on behalf of one client will materially
limit the lawyer’s effectiveness in representing another client in a different case;
forexample, when a decision favoring one client will create a precedent likely
to seriously weaken the position taken on behalf of the other client. Factors rel-
evant in determining whether the clients need to be advised of the risk include:
where the cases are pending, whether the issue is substantive or procedural, the
temporal relationship between the matters, the significance of the issue to the
immediate and long-term interests of the clients involved and the clients’ reason-
able expectationsin retaining the lawyer. If there is significant risk of material
limitation, then absent informed consent of the affected clients, the lawyer must
refuse one of the representations or withdraw from one or both matters.

[24] When a lawyer represents or seeks to represent a class of plaintiffs or
defendantsin a class-action lawsuit, unnamed members of the class are ordinarily
not considered to be clients of the lawyer for purposes of applying paragraph
(a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of
suchaperson beforerepresentingaclientsuingthe person in an unrelated matter.
Similarly, a lawyer seekingto representan opponentin a class action does not
typically need the consent of an unnamed member of the class whom the lawyer
represents in an unrelated matter.

Nonlitigation Conflicts

[25] Conflicts of interestunder paragraphs (a)(1) and (a)(2) arise in contexts
otherthan litigation. For adiscussion of directly adverseconflicts in transactional
matters, see Comment [7]. Relevant factors in determining whether there is sig-
nificant potential for material limitation include the duration and intimacy of the
lawyer’s relationship with the client or clients involved, the functions being per-
formed by the lawyer, the likelihood that disagreements will arise and the likely
prejudice to the client from the conflict. The question is often one of proximity
and degree. See Comment [8].

[26] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called uponto prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a
conflict of interest may be present. In estate administration the identity of the
client may be unclear under the law of a particular jurisdiction. Under one view,
the client is the fiduciary; under another view the client is the estate or trust,
including its beneficiaries. In order to comply with conflict of interest rules, the
lawyer should make clear the lawyer’s relationship to the parties involved.

[27] Whether a conflictis consentable depends on the circumstances. For
example, a lawyer may not represent multiple parties to a negotiation whose in-
terests are fundamentally antagonistic to each other, but common representation
is permissible where the clients are generally aligned in interest even though
there is some difference in interest among them. Thus, a lawyer may seek to
establish or adjust a relationship between clients on an amicable and mutually
advantageous basis; for example, in helping to organize a business in which two
or more clients are entrepreneurs, working out the financial reorganization of an
enterprise in which two or more clients have an interest or arranging a property
distribution in settlement of an estate. The lawyer seeks to resolve potentially
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adverse interests by developing the parties’ mutual interests. Otherwise, each
party might have to obtain separate representation, with the possibility of incur-
ring additional cost, complication or even litigation. Given these and other rele-
vant factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[28] In consideringwhether to representmultiple clients in the same matter,
a lawyer should be mindful that if the common representation fails because the
potentially adverse interests cannot be reconciled, the result can be additional
cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to
withdraw from representing all of the clients if the common representation fails.
In some situations, the risk of failure is so great that multiple representation is
plainly impossible. For example, a lawyer cannot undertake common represen-
tation of clients where contentious litigation or negotiations between them are
imminent or contemplated. Moreover, because the lawyer is required to be im-
partial between commonly represented clients, representation of multiple clients
is improper when it is unlikely that impartiality can be maintained. Generally, if
the relationship between the parties has already assumed antagonism, the possi-
bility that the clients’ interest can be adequately served by common representa-
tion is not very good. Other relevant factors are whether the lawyer subsequently
will representboth parties on a continuing basis and whether the situation in-
volves creating or terminating a relationship between the parties.

[29] A particularly important factor in determining the appropriateness of
common representation is the effect on client-lawyer confidentiality and the at-
torney-client privilege. With regard to the attorney-client privilege, the prevail-
ing rule is that, as between commonly represented clients, the privilege does not
attach. Hence, itmustbe assumed thatif litigation eventuates between the clients,
the privilege will notprotectany such communications, and the clients should be
so advised.

[30] As to the duty of confidentiality, continued common representation
will almost certainly be inadequate if one client asks the lawyer not to disclose
to the other client information relevant to the common representation. This is so
because the lawyer has an equal duty of loyalty to each client, and each client
has the right to be informed of anything bearing on the representation that might
affect that client’s interests and the right to expect that the lawyer will use that
information to thatclient’s benefit. See Rule 1.4. The lawyer should, at the outset
of'the common representation andas partof the process of obtainingeach client’s
informed consent, advise each client that information will be shared and that the
lawyer will have to withdraw if one client decides that some matter material to
the representation shouldbe keptfrom the other. In limited circumstances, it may
be appropriate for the lawyer to proceed with the representation when the clients
have agreed, after being properly informed, that the lawyer will keep certain in-
formation confidential. For example, the lawyer may reasonably conclude that
failure to disclose one client’s trade secrets to another client will not adversely
affect representation involving a joint venture between the clients and agree to
keep that information confidential with the informed consent of both clients.

[31] When seeking to establish or adjust a relationship between clients, the
lawyer should make clear that the lawyer’s role is not that of partisanship nor-
mally expected in other circumstances and, thus, that the clients may be required



ATTORNEY DISCIPLINE 347

to assume greater responsibility for decisions than when each client is separately
represented. Any limitations on the scope of the representation made necessary
as a result of the common representation should be fully explained to the clients
at the outset of the representation. See Rule 1.2(c).

[32] Subject to the above limitations, each client in the common represen-
tation has the right to loyal and diligent representation and the protection of Rule
1.9 concerning the obligations to a former client. The client also has the right to
discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[33] A lawyer who represents a corporation or other organization does not,
by virtue of thatrepresentation, necessarily representany constituentor affiliated
organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer
foran organization is not barred from accepting representation adverse to an af-
filiate in an unrelated matter, unless the circumstances are such that the affiliate
should also be considered a client of the lawyer, there is an understanding be-
tween the lawyer and the organizational client that the lawyer will avoid repre-
sentation adverse to the client’s affiliates, or the lawyer’s obligations to either
the organizational client or the new clientare likely to limit materially the law-
yer’s representation of the other client.
[34] A lawyer for a corporation or other organization who is also a member of
its board of directors should determine whether the responsibilities of the two
roles may conflict. The lawyer may be called on to advise the corporation in
matters involving actions of the directors. Consideration should be given to the
frequency with which such situations may arise, the potential intensity of the
conflict, the effect of the lawyer’s resignation from the board and the possibility
of the corporation’s obtaining legal advice from another lawyer in such situa-
tions. If there is material risk that the dual role will compromise the lawyer’s
independence of professional judgment, the lawyer should notserve asadirector
or should cease to actas the corporation’s lawyer when conflicts of interestarise.
The lawyer should advise the other members of the board that in some circum-
stances matters discussed at board meetings while the lawyer is presentin the
capacity of director might not be protected by the attorney-client privilege and
that conflict of interest considerations might require the lawyer’s recusal as di-
rector or might require the lawyerand the lawyer’s firm to decline representation
of the corporation in a matter.

RULE 1.8 Conflict of Interest: Current Clients: Specific Rules

(a) A lawyershallnotenterinto abusinesstransaction with aclient
or knowingly acquire an ownership, possessory, security or other pecu-
niary interest adverse to a client unless:

(1) thetransaction and terms onwhich the lawyer acquires the
interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a man-
ner which can be reasonably understood by the client; and
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(2) theclientisadvised inwritingof the desirability of seeking
and is given a reasonable opportunity to seek the advice of
independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by
the client, to the essential terms of the transaction and the
lawyer’srole in the transaction, including whether the law-
yer is representing the client in the transaction.

(b) A lawyer shall notuse information relating to representation of
a client to the disadvantage of the clientunlessthe client gives informed
consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift froma client, in-
cludingatestamentary gift, or prepare on behalf ofaclientan instrument
giving the lawyer or a person related to the lawyer any substantial gift
unless the lawyer or other recipient of the gift is related to the client. For
purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom
the lawyer or the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer
shall not make or negotiate an agreement giving the lawyer literary or
mediarights to a portrayal or account based in substantial part on infor-
mation relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in
connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litiga-
tion, the repayment of which may be contingenton the out-
come of the matter; and

(2) a lawyer representing an indigent client may pay court
costs and expenses of litigation on behalf of the client.

(f) Alawyershallnotacceptcompensationforrepresentingaclient
from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence of
professional judgment or with the client-lawyer relation-
ship; and

(3) information relating to representation of a client is pro-
tected as required by Rule 1.6.

(9) A lawyer who representstwo or more clientsshall not partici-
pate in makingan aggregate settlement of the claims of or against the
clients,orina criminal casean aggregated agreementas to guilty or nolo
contendere pleas, unless each client gives informed consent, in a writing
signed by the client. The lawyer’s disclosure shall include the existence
and nature of all the claims or pleas involved and of the participation of
each person in the settlement.
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(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s li-
ability to a client for malpractice unless the client is inde-
pendently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an
unrepresented client or former clientunless that person is
advisedinwriting of the desirability of seekingand is given
a reasonable opportunity to seek the advice of independent
legal counsel in connection therewith.

(i) Alawyershallnotacquire a proprietary interest in the cause of
action or subject matter of litigation the lawyer is conducting for a client,
except that the lawyer may:

(1) acquirea lien authorized by law to secure the lawyer’s fee
or expenses; and

(2) contractwith a client for a reasonable contingent fee ina
civil case.

(i) A lawyerrelatedto another lawyeras parent, child, sibling or
spouse shall not represent a client in a representation directly adverse to
a personwho the lawyer knows is represented by the other lawyer except
upon consent by the client after consultation regarding the relationship.

(k) A lawyer shall not have sexual relations with a client unlessa
consensual sexual relationship existed between them when the client-
lawyer relationship commenced.

() Whilelawyersare associated inafirm,a prohibition in the fore-
going paragraphs (a) through (i) that applies to any one of them shall
apply to all of them.

[History: Am. (b) effective March 11,1999; Am. effective July 1,
2007; Am. (c) effective November 14, 2016; Am. effective November
29,2021.]

Comment
Business Transactions Between Client and Lawyer

[1] A lawyer’s legal skill and training, together with the relationship of
trust and confidence between lawyer and client, create the possibility of over-
reaching when the lawyer participates in a business, property or financial trans-
action with a client, for example, a loan or sales transaction or a lawyer invest-
ment on behalf of a client. The requirements of paragraph (a) must be met even
when the transaction is not closely related to the subject matter of the represen-
tation, as when a lawyer draftinga will for a client learns that the client needs
money for unrelated expenses and offers to make a loan to the client. The Rule
applies to lawyers engaged in the sale of goods or services related to the practice
of law, for example, the sale of title insurance or investment services to existing
clients of the lawyer’s legal practice. See Rule 5.7. It also applies to lawyers
purchasing property from estates they represent. It does not apply to ordinary fee
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arrangements between client and lawyer, which are governed by Rule 1.5, alt-
hough its requirements must be met when the lawyer accepts an interest in the
client’s business or other nonmonetary property as payment of all or part of a
fee. In addition, the Rule does not apply to standard commercial transactions
between the lawyer and the clientfor products or services that the clientgenerally
markets to others, for example, banking or brokerage services, medical services,
products manufactured or distributed by the client, and utilities services. In such
transactions, the lawyer has no advantage in dealing with the client, and the re-
strictions in paragraph (a) are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client
and that its essential terms be communicated to the client, in writing, in a manner
that can be reasonably understood. Paragraph (a)(2) requires that the client also
be advised, in writing, of the desirability of seeking the advice of independent
legal counsel. It also requires that the client be given a reasonable opportunity to
obtain such advice. Paragraph (a)(3) requires that the lawyer obtain the client’s
informed consent, in a writing signed by the client, both to the essential terms of
the transaction and to the lawyer’s role. When necessary, the lawyer should dis-
cuss both the material risks of the proposed transaction, including any risk pre-
sented by the lawyer’s involvement, and the existence of reasonably available
alternatives and should explain why the advice of independent legal counsel is
desirable. See Rule 1.0(f) (definition of informed consent).

[3] Therisk to a client is greatest when the client expects the lawyer to
representthe clientin the transaction itself or when the lawyer’s financial interest
otherwise poses a significant risk that the lawyer’s representation of the client
will be materially limited by the lawyer’s financial interest in the transaction.
Here the lawyer’s role requires that the lawyer must comply not only with the
requirements of paragraph (a), but also with the requirements of Rule 1.7. Under
that Rule, the lawyer must disclose the risks associated with the lawyer’s dual
role as both legal advisor and participant in the transaction, such as the risk that
the lawyer will structure the transaction or give legal advice in a way that favors
the lawyer’s interests at the expense of the client. Moreover, the lawyer must
obtain the client’s informed consent. In some cases, the lawyer’s interest may be
such that Rule 1.7 will preclude the lawyer from seeking the client’s consent to
the transaction.

[4] If the clientis independently represented in the transaction, paragraph
(@)(2) of this Rule is inapplicable, and the paragraph (a)(1) requirement for full
disclosure is satisfied either by a written disclosure by the lawyer involved in the
transaction or by the client’s independent counsel. The fact that the client was
independently represented in the transaction is relevantin determining whether
the agreement was fair and reasonable to the client as paragraph (a)(1) further
requires.

Use of Information Related to Representation

[5] Useof information relatingto the representation to the disadvantage of
the client violates the lawyer’s duty of loyalty. Paragraph (b) applies when the
information is used to benefit either the lawyer or a third person, such as another
client or business associate of the lawyer; for example, if a lawyer learns thata
client intends to purchase and develop several parcels of land, the lawyer may
not use that information to purchase one of the parcels in competition with the
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client or to recommend that another client make such a purchase. The Rule does
not prohibit uses that do not disadvantage the client. For example, a lawyer who
learns a government agency’s interpretation of trade legislation during the rep-
resentation of one client may properly use that information to benefit other cli-
ents. Paragraph (b) prohibits disadvantageous use of client information unless
the client givesinformed consent, exceptas permitted or required by these Rules.
See Rules 1.2(c), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 8.3.

Gifts to Lawyers

[6] A lawyer may accepta gift from a client, if the transaction meets gen-
eral standards of fairness. For example, a simple gift such as a present given ata
holiday or as a token of appreciation is permitted. If a client offers the lawyer a
more substantial gift, paragraph (c) does not prohibit the lawyer from accepting
it, although such a gift may be voidable by the client under the doctrine of undue
influence, which treats clientgiftsas presumptively fraudulent. In any event, due
to concerns about overreaching and imposition on clients, a lawyer may not sug-
gest that a substantial gift be made to the lawyer or for the lawyer’s benefit, ex-
cept where the lawyer is related to the client as set forth in paragraph (c).

[7] If effectuationof asubstantial giftrequirespreparingalegal instrument
such as a will or conveyance, the client should have the detached advice that
another lawyer can provide. The sole exception to this Rule is where the client is
a relative of the donee.

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer
or a partner or associate of the lawyer named as executor of the client’s estate or
to another potentially lucrative fiduciary position. Nevertheless, such appoint-
ments will be subject to the general conflict of interest provision in Rule 1.7
when there is a significantrisk that the lawyer’s interest in obtainingthe appoint-
ment will materially limit the lawyer’s independent professional judgment in ad-
vising the client concerning the choice of an executor or other fiduciary. In ob-
taining the client’s informed consent to the conflict, the lawyer should advise the
client concerning the nature and extent of the lawyer’s financial interest in the
appointment, as well as the availability of alternative candidates for the position.

Literary Rights

[9]1 Anagreementby whicha lawyer acquires literary or mediarights con-
cerning the conduct of the representation creates a conflict between the interests
of the client and the personal interests of the lawyer. Measures suitable in the
representation of the client may detract from the publication value of an account
of the representation. Paragraph (d) does not prohibit a lawyer representing a
client in a transaction concerning literary property from agreeing that the law-
yer’s fee shall consist of a share in ownership in the property, if the arrangement
conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative proceedings
broughton behalf of their clients, includingmaking or guaranteeing loans to their
clients for living expenses, because to do so would encourage clients to pursue
lawsuits that might not otherwise be brought and because such assistance gives
lawyers too great a financial stake in the litigation. These dangers do not warrant
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a prohibition on a lawyer lending a client court costs and litigation expenses,
including the expenses of medical examination and the costs of obtaining and
presenting evidence, because these advances are virtually indistinguishable from
contingent fees and help ensure access to the courts. Similarly, an exception al-
lowing lawyers representing indigent clients to pay court costs and litigation ex-
penses regardless of whether these funds will be repaid is warranted.

Person Paying for a Lawyer’s Services

[11] Lawyers are frequently asked to represent a client under circumstances
in which a third person will compensate the lawyer, inwhole orin part. The third
person might be a relative or friend, an indemnitor (such as a liability insurance
company) or a co-client (such as a corporation sued along with one or more of
its employees). Because third-party payers frequently have interests that differ
from those of the client, including interests in minimizing the amount spent on
the representation and in learning how the representation is progressing, lawyers
are prohibited from accepting or continuing such representations unless the law-
yer determines that there will be no interference with the lawyer’s independent
professional judgmentand there is informed consent from the client. See also
Rule 5.4(c) (prohibiting interference with a lawyer’s professional judgment by
one who recommends, employs or pays the lawyer to render legal services for
another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the client’s
informed consent regarding the fact of the payment and the identity of the third-
party payer. If, however, the fee arrangement creates a conflict of interest for the
lawyer, then the lawyer must comply with Rule 1.7. The lawyer must also con-
form to the requirements of Rule 1.6 concerning confidentiality. Under Rule
1.7(a), a conflict of interest exists if there is significant risk that the lawyer’s
representation of the clientwill be materially limited by the lawyer’s own interest
in the fee arrangement or by the lawyer’s responsibilities to the third-party payer
(for example, when the third-party payer is a co-client). Under Rule 1.7(b), the
lawyer may accept or continue the representation with the informed consent of
each affected client, unless the conflict is nonconsentable under that paragraph.
Under Rule 1.7(b), the informed consent must be confirmed in writing.

Aggregate Settlements

[13] Differences in willingness to make or accept an offer of settlement are
amongthe risks of common representation of multiple clientsby asingle lawyer.
Under Rule 1.7, this is one of the risks that should be discussed before undertak-
ing the representation, as part of the process of obtaining the clients’ informed
consent. In addition, Rule 1.2(a) protects each client’s right to have the final say
in deciding whether to accept or reject an offer of settlement and in deciding
whether to enter a guilty or nolo contendere plea in a criminal case. The rule
stated in this paragraph is a corollary of both these Rules and provides that, be-
fore any settlement offer or plea bargain is made or accepted on behalf of multi-
ple clients, the lawyer must inform each of them about all the material terms of
the settlement, including what the other clients will receive or pay if the settle-
ment or plea offer is accepted. See also Rule 1.0(f) (definition of informed con-
sent). Lawyers representing a class of plaintiffs or defendants, or those proceed-
ing derivatively, may nothaveafull client-lawyer relationship with each member
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of the class; nevertheless, such lawyers must comply with applicable rules regu-
lating notification of class members and other procedural requirements designed
to ensure adequate protection of the entire class.

Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a lawyer’s liability for malpractice
are prohibited unlessthe clientis independently represented in makingthe agree-
mentbecause they are likely to underminecompetentanddiligent representation.
Also, many clients are unable to evaluate the desirability of making such an
agreement before a dispute has arisen, particularly if they are then represented
by the lawyer seekingthe agreement. This paragraph does not, however, prohibit
a lawyer from entering into an agreement with the client to arbitrate legal mal-
practice claims, provided such agreements are enforceable and the client is fully
informed of the scope and effect of the agreement. Nor does this paragraph limit
the ability of lawyers to practice in the form of a limited-liability entity, where
permitted by law, provided that each lawyer remains personally liable to the cli-
entforhisorher own conductandthe firm complieswith any conditions required
by law, such as provisions requiring client notification or maintenance of ade-
quate liability insurance. Nor does it prohibitan agreement in accordance with
Rule 1.2 that defines the scope of the representation, although a definition of
scope that makes the obligations of representation illusory will amount to an at-
tempt to limit liability.

[15] Agreementssettling a claim ora potential claim for malpractice are not
prohibited by this Rule. Nevertheless, in view of the danger that a lawyer will
take unfairadvantage of an unrepresentedclientor former client, the lawyer must
firstadvise such a person in writing of the appropriateness of independent repre-
sentation in connection with such a settlement. In addition, the lawyer must give
the client or former client a reasonable opportunity to find and consult independ-
ent counsel.

Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that lawyers are prohib-
ited from acquiring a proprietary interest in litigation. Like paragraph (e), the
general rule has its basis in common law champerty and maintenance and is de-
signed to avoid giving the lawyer too great an interest in the representation. In
addition, when the lawyer acquires an ownership interest in the subject of the
representation, it will be more difficult for a client to discharge the lawyer if the
client so desires. The Rule is subjectto specific exceptions developed in deci-
sional law and continued in these Rules. The exception for certain advances of
the costs of litigation is set forth in paragraph (). In addition, paragraph (i) sets
forth exceptions for liens authorized by law to secure the lawyer’s fees or ex-
penses and contracts for reasonable contingent fees. The law of each jurisdiction
determines which liens are authorized by law. These may include liens granted
by statute, liens originating in common law and liens acquired by contract with
the client. When a lawyer acquires by contract a security interest in property
other than that recovered through the lawyer’s efforts in the litigation, such an
acquisition is a business or financial transaction with a client and is governed by
the requirements of paragraph (a). Contracts for contingent fees in civil cases are
governed by Rule 1.5.
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Client-Lawyer Sexual Relationships

[17] The relationship between lawyer and client is a fiduciary one in which
the lawyer occupies the highest position of trustand confidence. The relationship
is almost always unequal; thus, a sexual relationship between lawyer and client
can involve unfair exploitation of the lawyer’s fiduciary role, in violation of the
lawyer’s basic ethical obligation not to use the trust of the client to the client’s
disadvantage. In addition, such a relationship presents a significant danger that,
because of the lawyer’s emotional involvement, the lawyer will be unable to rep-
resent the client without impairment of the exercise of independent professional
judgment. Moreover, a blurred line between the professional and personal rela-
tionships may make it difficult to predict to what extent client confidences will
be protected by the attorney-clientevidentiary privilege, since clientconfidences
are protected by privilege only when they are imparted in the context of the cli-
ent-lawyer relationship. Because of the significant danger of harm to client in-
terests and because the client’s own emotional involvement renders it unlikely
that the client could give adequate informed consent, this Rule prohibits the law-
yer from having sexual relations with a client regardless of whether the relation-
ship is consensual and regardless of the absence of prejudice to the client.

[18] Sexual relationships that predate the client-lawyer relationship are not
prohibited. Issues relating to the exploitation of the fiduciary relationship and
client dependency are diminished when the sexual relationship existed prior to
the commencement of the client-lawyer relationship. However, before proceed-
ing with the representation in these circumstances, the lawyer should consider
whether the lawyer’s ability to represent the client will be materially limited by
the relationship. See Rule 1.7(a)(2).

[19] When the client is an organization, paragraph (k) of this Rule prohibits
a lawyer for the organization (whether inside counsel or outside counsel) from
having a sexual relationship with a constituent of the organization who super-
vises, directs or regularly consults with that lawyer concerningthe organization’s
legal matters.

Imputation of Prohibitions

[20] Under paragraph (1), a prohibition on conduct by an individual lawyer
in paragraphs (a) through (i) also applies to all lawyers associated in a firm with
the personally prohibited lawyer. For example, one lawyer in a firm may not
enter into a business transaction with a client of another member of the firm
without complying with paragraph (a), even if the first lawyer is not personally
involved in the representation of the client. The prohibitions set forth in para-
graphs (j) and (k) are personal and are not applied to associated lawyers.

RULE 1.9 Duties to Former Clients

(a) Alawyerwho hasformerly represented aclientinamatter shall
not thereafter represent another person in the same or a substantially re-
lated matter in which that person’s interests are materially adverse to the
interests of the former clientunless the former client gives informed con-
sent, confirmed in writing.
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(b) A lawyer shall notknowingly represent a person in the same or
a substantially related matter in which a firm with which the lawyer for-
merly was associated had previously represented a client

(1) whose interestsare materially adverse to that person; and

(2) aboutwhomthe lawyerhad acquired information protected
by Rules 1.6 and 1.9(c) that is material to the matter;

Unlesstheformer client givesinformed consent, confirmed inwrit-

ing.

(c) A lawyer who has formerly represented a client in a matter or
whose present or former firm has formerly represented a client in a mat-
ter shall not thereafter:

(1) use information relating to the representation to the disad-
vantage of the former client except as these Rules would
permit or require with respect to a client or when the infor-
mation has become generally known; or

(2) reveal informationrelatingto the representation except as
these Ruleswould permitor requirewith respectto a client.

[History: Am. (b) effectiveMarch11,1999; Am.effectiveJuly1,2007]

Comment

[1] After termination of a client-lawyer relationship, a lawyer has certain
continuingduties with respectto confidentiality and conflicts of interestand thus
may not represent another client except in conformity with this Rule. Under this
Rule, forexample, a lawyer could notproperly seek to rescind on behalf of a new
clienta contract drafted on behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent the accused in a sub-
sequentcivilaction againstthe governmentconcerning the same transaction. Nor
could a lawyer who has represented multiple clients in a matter represent one of
the clients against the others in the same or a substantially related matter after a
dispute arose among the clients in that matter, unless all affected clients give
informed consent. See Comment [9]. Current and former government lawyers
must comply with this Rule to the extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of Rule 1.9(a) depends on the
factsof aparticular situation or transaction. The lawyer’s involvementin a matter
can also be a question of degree. When a lawyer has been directly involved in a
specific transaction, subsequent representation of other clients with materially
adverse interests in that transaction clearly is prohibited. On the other hand, a
lawyer who recurrently handled a type of problem for a former clientis not pre-
cluded from later representing another client in a factually distinct problem of
that type even though the subsequent representation involves a position adverse
to the prior client. Similar considerations can apply to the reassignment of mili-
tary lawyers between defenseand prosecution functions within the same military
jurisdiction. The underlying question is whether the lawyer was so involved in
the matter thatthe subsequentrepresentation can be justly regarded as a changing
of sides in the matter in question.

[3] Matters are “substantially related” for purposes of this Rule if they in-
volve the same transaction or legal dispute or if there otherwise is a substantial
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risk that confidential factual information as would normally have been obtained
in the prior representation would materially advance the client’s position in the
subsequent matter. For example, a lawyer who has represented a businessperson
and learned extensive private financial information about that person may not
then represent that person’s spouse in seeking a divorce. Similarly, a lawyer who
has previously represented a client in securing environmental permits to build a
shopping center would be precluded from representing neighbors seeking to op-
pose rezoningof the property on the basis of environmental considerations; how-
ever, the lawyer would not be precluded, on the grounds of substantial relation-
ship, from defending a tenant of the completed shopping center in resisting evic-
tion for nonpayment of rent. Information that has been disclosed to the public or
to other parties adverse to the former client ordinarily will not be disqualifying.
Information acquired in a prior representation may have been rendered obsolete
by the passage of time, a circumstance that may be relevant in determining
whether two representations are substantially related. In the case of an organiza-
tional client, general knowledge of the client’s policies and practices ordinarily
will not preclude a subsequent representation; on the other hand, knowledge of
specific facts gained in a prior representation that are relevant to the matter in
question ordinarily will preclude such a representation. A former client is not
required to reveal the confidential information learned by the lawyer in order to
establish a substantial risk that the lawyer has confidential information to use in
the subsequent matter. A conclusion about the possession of such information
may be based on the nature of the services the lawyer provided the former client
and information thatwould in ordinary practice be learned by a lawyer providing
such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end their
association, the question of whether a lawyer should undertake representation is
more complicated. There are several competing considerations. First, the client
previously represented by the former firm must be reasonably assured that the
principle of loyalty to the client is not compromised. Second, the rule should not
be so broadly cast as to preclude other persons from having reasonable choice of
legal counsel. Third, the rule should not unreasonably hamper lawyers from
forming new associations and taking on new clients after having left a previous
association. In this connection, it should be recognized that today many lawyers
practice in firms, that many lawyers to some degree limit their practice to one
field or another, and that many move from one association to another several
times in their careers. If the concept of imputation were applied with unqualified
rigor, the result would be radical curtailment of the opportunity of lawyers to
move from one practice setting to another and of the opportunity of clients to
change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer
involved has actual knowledge of information protected by Rules 1.6 and 1.9(c).
Thus, if a lawyer while with one firm acquired no knowledge or information
relating to a particular client of the firm, and that lawyer later joined another firm,
neither the lawyer individually nor the second firm is disqualified from repre-
senting another client in the same or a related matter even though the interests of



ATTORNEY DISCIPLINE 357

the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a
lawyer has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts,
aided by inferences, deductions or working presumptions that reasonably may be
made about the way in which lawyers work together. A lawyer may have general
access to files of all clients of a law firm and may regularly participate in discus-
sions of their affairs; it should be inferred that such a lawyer in factis privy to
all information about all the firm’s clients. In contrast, another lawyer may have
access to the files of only a limited number of clients and participate in discus-
sions of the affairs of no other clients; in the absence of information to the con-
trary, it should be inferred that such a lawyer in fact is privy to information about
the clients actually served but not those of other clients. In such an inquiry, the
burden of proof should rest upon the firm whose disqualification is sought.

[7]1 Independent of the question of disqualification of a firm, a lawyer
changing professional association has a continuing duty to preserve confidenti-
ality of information aboutaclientformerly represented. See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the
course of representing a client may not subsequently be used or revealed by the
lawyerto the disadvantage of the client. However, the factthata lawyer has once
served a client does not preclude the lawyer from using generally known infor-
mation about that client when later representing another client.

[9]1 The provisions of this Rule are for the protection of former clients and
can be waived if the client gives informed consent, which consent must be con-
firmed in writing under paragraphs (a) and (b). See Rule 1.0(f). With regard to
the effectiveness of an advance waiver, see Comment [22] to Rule 1.7. With re-
gard to disqualification of a firm with which a lawyer is or was formerly associ-
ated, see Rule 1.10.

RULE 1.10 Imputation of Conflicts of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall
knowingly representa client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohi-
bition is based on a personal interest of the prohibited lawyerand does
not present a significant risk of materially limiting the representation of
the client by the remaining lawyers in the firm.

(b) Whena lawyer has terminated an association with a firm, the
firmis notprohibited fromthereafter representinga person with interests
materially adverse to those of a client represented by the formerly asso-
ciated lawyer and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in
which the formerly associated lawyer represented the cli-
ent; and

(2) anylawyerremaininginthe firmhasinformation protected
by Rules 1.6 and 1.9(c) that is material to the matter.

(c) Adisqualificationprescribed by thisRule may be waived by the
affected client under the conditions stated in Rule 1.7.



358 RuULES ADOPTED BY THE SUPREME COURT

(d) Thedisqualification of lawyers associated inafirmwith former
or current government lawyers is governed by Rule 1.11.
[History: Am. effective July 1, 2007.]

Comment
Definition of “Firm”

[1] For purposes of the Rules of Professional Conduct, the term “firm”
denotes lawyers in a law partnership, professional corporation, sole proprietor-
ship or other association authorized to practice law; or lawyers employed in a
legal services organization or the legal department of a corporation or other or-
ganization. See Rule 1.0(d). Whether two or more lawyers constitute a firm
within this definition can depend on the specific facts. See Rule 1.0, Comments

[2]-[4]

Principles of Imputed Disqualification

[2] Theruleof imputed disqualificationstated in paragraph (a) gives effect
to the principle of loyalty to the client as it applies to lawyers who practice in a
law firm. Such situations can be considered from the premise that a firm of law-
yers is essentially one lawyer for purposes of the rules governing loyalty to the
client, or from the premise that each lawyer is vicariously bound by the obliga-
tion of loyalty owed by each lawyer with whom the lawyer is associated. Para-
graph (a) operates only among the lawyers currently associated in a firm. When
a lawyer moves from one firm to another, the situation is governed by Rules
1.9(b) and 1.10(b).

[3] The rule in paragraph (a) does not prohibit representation where nei-
ther questions of clientloyalty nor protection of confidential informationare pre-
sented. Where one lawyer in a firm could not effectively represent a given client
because of strong political beliefs, for example, but that lawyer will do no work
on the case and the personal beliefs of the lawyer will not materially limit the
representation by others in the firm, the firm should not be disqualified. On the
other hand, if an opposing party in a case were owned by a lawyer in the law
firm, and others in the firm would be materially limited in pursuing the matter
because of loyalty to that lawyer, the personal disqualification of the lawyer
would be imputed to all others in the firm.

[4] Rule 1.10(b) operates to permit a law firm, under certain circum-
stances, to represent a person with interests directly adverse to those of a client
represented by a lawyer who formerly was associated with the firm. The Rule
applies regardless of when the formerly associated lawyer represented the client
However, the law firm may not represent a person with interests adverse to those
of a present client of the firm, whichwould violate Rule 1.7. Moreover, the firm
may notrepresentthe person where the matter isthe same or substantially related
to that in which the formerly associated lawyer represented the client and any
other lawyer currently in the firm has material information protected by Rules
1.6 and 1.9(c).

[5] Rule 1.10(c) removes imputation with the informed consent of the af-
fected client or former client under the conditions stated in Rule 1.7. The condi-
tions stated in Rule 1.7 require the lawyer to determine that the representation is
not prohibited by Rule 1.7(b) and that each affected client or former client has
given informed consent to the representation, confirmed in writing. In some
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cases, the risk may be so severe that the conflict may not be cured by client con-
sent. For adiscussion of the effectiveness of clientwaivers of conflicts that might
arise in the future, see Rule 1.7, Comment [22]. For a definition of informed
consent, see Rule 1.0(f).

[6] Where a lawyer has joined a private firm after having represented the
government, imputationisgoverned by Rule 1.11(b) and (c), notthis Rule. Under
Rule 1.11(d), where a lawyer represents the government after having served cli-
ents in private practice, nongovernmental employment or in another government
agency, former-client conflicts are not imputed to government lawyers associ-
ated with the individually disqualified lawyer.

[71 Where alawyer is prohibited from engaging in certain transactions un-
der Rule 1.8, paragraph (I) of that Rule, and not this Rule, determines whether
that prohibition also applies to other lawyers associated in a firm with the per-
sonally prohibited lawyer.

RULE 1.11 Successive Government and Private Employment

(a) Exceptas law may otherwise expressly permit, a lawyer shall
not represent a private client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or
employee, unlessthe appropriate governmentagency consents after con-
sultation. No lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in such a matter unless:

(1) the disqualified lawyer is screened from any participation
in the matter and is apportioned no part of the fee there-
from; and

(2) written notice is promptly given to the appropriate govern-
ment agency to enable it to ascertain compliance with the
provisions of this Rule.

(b) Exceptas law may otherwise expressly permit, a lawyer having
information that the lawyer knows is confidential government infor-
mation about a person acquired when the lawyer was a public officer or
employee, may not represent a private client whose interests are adverse
to that person in a matter in which the information could be used to the
material disadvantage of that person. A firm with which that lawyer is
associated may undertake or continue representation in the matter only
if the disqualified lawyer is screened fromany participation in the matter
and is apportioned no part of the fee therefrom.

(c) Exceptaslawmay otherwiseexpressly permit,alawyer serving
as a public officer or employee shall not:

(1) participate inamatterinwhich the lawyer participated per-
sonally and substantially while in private practice or non-
governmental employment, unless under applicable law no
one is, or by lawful delegation may be, authorized to act in
the lawyer’s stead in the matter; or
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(2) negotiate for private employment with any person who is
involved as a party or as attorney for a party in a matter in
which the lawyer is participating personally and substan-
tially,exceptthatalawyerservingasalaw clerktoajudge,
other adjudicative officer or arbitrator may negotiate for
private employment as permitted by Rule 1.12(b) and sub-
ject to the conditions stated in Rule 1.12(b).

(d) Asused in this Rule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a
ruling or other determination, contract, claim, controversy,
investigation, charge, accusation, arrest or other particular
matter involving a specific party or parties; and

(2) any other matter covered by the conflict of interest rules of
the appropriate government agency.

(e) Asusedinthis Rule, the term “confidential governmentinfor-
mation” means information which has been obtained under governmen-
tal authority and which, at the time this Rule is applied, the government
is prohibited by law from disclosing to the public or hasa legal privilege
not to disclose, and which is not otherwise available to the public.
[History: Am. (c) effective March 11, 1999.]

Comment

[1] This rule prevents a lawyer from exploiting public office for the ad-
vantage of a private client. It is a counterpart of Rule 1.10(b), which applies to
lawyers moving from one firm to another.

[2] A lawyer representing a government agency, whether employed or
specially retained by the government, is subjectto the Rules of Professional Con-
duct, including the prohibition against representing adverse interests stated in
Rule 1.7 and the protections af forded former clientsin Rule 1.9. In addition, such
a lawyer is subjectto Rule 1.11 and to statutes and government regulations re-
garding conflict of interest. Such statutes and regulations may circumscribe the
extent to which the government agency may give consent under this Rule.

[3] Where the successive clients are a public agency and a private client,
the risk exists that power or discretion vested in public authority might be used
for the special benefit of a private client. A lawyer should not be in a position
where benefitto a private client might affect performance of the lawyer’s pro-
fessional functions on behalf of public authority. Also, unfair advantage could
accrue to the private client by reason of access to confidential government infor-
mation aboutthe client’sadversary obtainable only through the lawyer’s govem-
ment service. However, the rules governing lawyers presently or formerly em-
ployed by a government agency should not be so restrictive as to inhibit transfer
of employmentto and from the government. The government has a legitimate
need to attract qualified lawyers as well as to maintain high ethical standards.
The provisions for screening and waiver are necessary to prevent the disqualifi-
cation rule from imposing too severe a deterrent against entering public service.
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[4] When the client is an agency of one government, that agency should
be treated as a private client for purposes of this Rule if the lawyer thereafter
represents an agency of another government, as when a lawyer represents a city
and subsequently is employed by a federal agency.

[5] Paragraphs (2)(1) and (b) do not prohibit a lawyer from receiving a
salary or partnership share established by prior independent agreement. They
prohibit directly relating the attorney’s compensation to the fee in the matter in
which the lawyer is disqualified.

[6] Paragraph (a)(2) does not require that a lawyer give notice to the gov-
ernmentagency at a time when premature disclosure would injure the client; a
requirement for premature disclosure might preclude engagement of the lawyer.
Such notice is however, required to be given as soon as practicable in order that
the government agency will have a reasonable opportunity to ascertain that the
lawyer is complying with Rule 1.11 and to take appropriate action if it believes
the lawyer is not complying.

[7] Paragraph (b) operates only when the lawyer in question has
knowledge of the information, which means actual knowledge; it does not oper-
ate with respect to information that merely could be imputed to the lawyer.

[8] Paragraphs (a) and (c) do not prohibit a lawyer from jointly represent-
ing a private party and a government agency when doing so is permitted by Rule
1.7 and is not otherwise prohibited by law.

[9] Paragraph (c) does not disqualify other lawyers in the agency with
which the lawyer in question has become associated.

RULE 1.12 Former Judge, Arbitrator, Mediator or Other Third-
Party Neutral

(a) Exceptasstated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in which the lawyer participated per-
sonally and substantially as a judge or other adjudicative officer or law
clerk to such a person or as an arbitrator, mediator or other third-party
neutral, unless all parties to the proceeding give informed consent con-
firmed in writing.

(b) A lawyer shall not negotiate for employment with any person
who isinvolved as a party or as attorney for a party in a matter in which
the lawyer is participating personallyandsubstantially asa judge orother
adjudicative officer orasan arbitrator, mediator or other third-party neu-
tral. A lawyer serving as a law clerk to a judge or other adjudicative of-
ficer may negotiate foremployment with a party or attorney involved in
a matter in which the clerk is participating personally and substantially,
but only after the lawyer has notified the judge or other adjudicative of-
ficer.
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(c) If alawyer is disqualified by paragraph (a), no lawyer in a firm
with which that lawyer is associated may knowingly undertake or con-
tinue representation in the matter unless:

(1) thedisqualified lawyer is timely screened from any partic-
ipation in the matter and is apportioned no part of the fee
therefrom; and

(2) written notice is promptly given to the parties and any ap-
propriate tribunal to enable them to ascertain compliance
with the provisions of this rule.

(d) Anarbitrator selected as a partisan of aparty inamulti-member
arbitration panel is not prohibited from subsequently representing that
party.

[History: Am. (a) effective March 11,1999; Am. effective July 1,2007.]

Comment

[1] This Rule generally parallels Rule 1.11. The term “personally and sub-
stantially” signifies that a judge who was a member of a multi-member court,
and thereafter left judicial office to practice law, is not prohibited from repre-
senting a client in a matter pending in the court, but in which the former judge
did not participate. So also the fact thata former judge exercised administrative
responsibility in a court does not prevent the former judge from acting as a law-
yer in a matter where the judge had previously exercised remote or incidental
administrative responsibility that did not affect the merits. Compare the Com-
ment to Rule 1.11. The term “adjudicative officer” includes such officials as
judges pro tempore, referees, special masters, hearing officers and other paraju-
dicial officers, and also lawyers who serve as part-time judges.

[2] Like former judges, lawyerswho have served as arbitrators, mediators
or other third-party neutrals may be asked to represent a client in a matter in
which the lawyer participated personally and substantially. This Rule forbids
such representation unless all of the parties to the proceedings give their in-
formed consent, confirmedin writing. See Rule 1.0(f) and (b). Other law or codes
of ethics governing third-party neutrals may impose more stringent standards of
personal or imputed disqualification. See Rule 2.3.

[3] Although lawyers who serve as third-party neutrals do not have infor-
mation concerningthe parties thatis protected under Rule 1.6, they typically owe
the parties an obligation of confidentiality under law or codes of ethics governing
third-party neutrals. Thus, paragraph (c) provides that conflicts of the personally
disqualified lawyer will be imputed to other lawyers in a law firm unless the
conditions of this paragraph are met.

[4] Requirements for screening proceduresare stated in Rule 1.0(l). Para-
graph (c)(1) does not prohibit the screened lawyer from receiving a salary or
partnership share established by prior independent agreement, but that lawyer
may not receive compensation directly related to the matter in which the lawyer
is disqualified.

[5] Notice, including a description of the screened lawyer’s prior repre-
sentation and of the screening procedures employed, generally should be given
as soon as practicable after the need for screening becomes apparent.
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RULE 1.13 Organization as Client

(a) A lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.

(b) If a lawyer foran organization knows that an officer, employee
or other person associated with the organization is engaged in action,
intends to act or refusesto act in a matter related to the representation
that is a violation of a legal obligation to the organization, or a violation
of law which reasonably might be imputed to the organization, and is
likely to result in substantial injury to the organization, the lawyer shall
proceed as is reasonably necessary in the best interest of the organiza-
tion. In determining how to proceed, the lawyer shall give due consider-
ation to the seriousness of the violation and its consequences, the scope
and nature of the lawyer’s representation, the responsibility in the organ-
ization and the apparentmotivation of the person involved, the policies
of the organization concerning such matters and any other relevant con-
siderations. Any measures taken shall be designed to minimize disrup-
tion of the organization and the risk of revealing information relating to
the representation to persons outside the organization. Such measures
may include among others:

(1) asking for reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be
sought for presentation to appropriate authority in the or-
ganization; and

(3) referringthe matterto higher authority in the organization,
including, if warranted by the seriousness of the matter, re-
ferral to the highest authority that can act on behalf of the
organization as determined by applicable law.

(c) If, despitethelawyer’seffortsinaccordance with paragraph (b),
the highest authority that can act on behalf of the organization insists
upon action, or a refusal to act, that is clearly a violation of law and is
likely to result in substantial injury to the organization, the lawyer shall
follow Rule 1.16.

(d) Indealingwithan organization’sdirectors, officers,employees,
members, shareholders or other constituents, a lawyer shall explain the
identity of the clientwhen it is apparent that the organization’s interests
are adverse to those of the constituents with whom the lawyer is dealing.

(e) A lawyer representingan organization may also represent any
ofitsdirectors, officers,employees, members, shareholders or other con-
stituents, subject to the provisions of Rule 1.7. If the organization’s con-
sentto the dual representation is required by Rule 1.7, the consent shall
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be given by an appropriate official of the organization other than the in-
dividual who is to be represented, or by the shareholders.
[History: Am. (b) effective July 1, 2007.]

Comment
The Entity as the Client

[1] An organizational client is a legal entity, but it cannot act except
through its officers, directors, employees, shareholders and other constituents.

[2] Officers, directors, employees and shareholders are the constituents of
the corporate organizational client. The duties defined in this Comment apply
equally to unincorporated associations. “Other constituents” as used in this Com-
ment means the positions equivalent to officers, directors, employees and share-
holdersheld by personsacting for organizational clients thatare not corporations.

[3] When one of the constituents of an organizational clientcommunicates
with the organization’s lawyer in that person’s organizational capacity, the com-
munication is protected by Rule 1.6. Thus, by way of example, if an organiza-
tional client requests its lawyer to investigate allegations of wrong-doing, inter-
views made in the course of thatinvestigation betweenthe lawyerand the client’s
employees or other constituents are covered by Rule 1.6. This does not mean,
however, the constituents of an organizational clientare the clients of the lawyer.
The lawyer may not disclose to such constituents information relating to the rep-
resentation except for disclosures explicitly or impliedly authorized by the or-
ganizational client in order to carry out the representation or as otherwise per-
mitted by Rule 1.6.

[4] When constituents of the organization make decisions for it, the deci-
sions ordinarily must be accepted by the lawyer even if their utility or prudence
is doubtful. Decisions concerningpolicy and operations, including ones entailing
serious risk, are not as such in the lawyer’s province. However, different consid-
erations arise when the lawyer knows that the organization may be substantially
injured by action of a constituent that is in violation of law. In such a circum-
stance, it may be reasonably necessary for the lawyer to ask the constituent to
reconsider the matter. If that fails, or if the matter is of sufficient seriousness and
importance to the organization, it may be reasonably necessary for the lawyer to
take steps to have the matter reviewed by a higher authority in the organization.
Clear justification should exist for seeking review over the head of the constitu-
ent normally responsible for it. The stated policy of the organization may define
circumstances and prescribe channels for such review, and a lawyer should en-
courage the formulation of such a policy. Even in the absence of organization
policy, however, the lawyer may have an obligation to refer a matter to higher
authority, dependingon the seriousness of the matter and whether the constituent
in question has apparent motives to act at variance with the organization’s inter-
est. Review by the chief executive officer or by the board of directors may be
required when the matter is of importance commensurate with their authority. At
some point it may be useful or essential to obtain an independent legal opinion.

[5] In an extreme case, it may be reasonably necessary for the lawyer to
refer the matter to the organization’s highest authority. Ordinarily, that is the
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board of directorsor similar governing body. However, applicable law may pre-
scribe that under certain conditions highest authority reposes elsewhere; for ex-
ample, in the independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in paragraph (b) are concur-
rent with the authority and responsibility provided in other Rules. In particular,
this Rule does not limit or expand the lawyer’s responsibility under Rules 1.6,
1.8,and 1.16, 3.3 or 4.1. If the lawyer’s services are being used by an organiza-
tion to furtheracrime or fraud by the organization, Rule 1.2(d) can be applicable.

Government Agency

[7]1 The duty defined in this Rule applies to governmental organizations.
However, when the client is a governmental organization, a different balance
may be appropriate between maintaining confidentiality and assuring that the
wrongful official act is prevented or rectified, for public business is involved. In
addition, duties of lawyers employed by the government or lawyers in military
service may be defined by statutes and regulation. Therefore, defining precisely
the identity of the clientand prescribingthe resulting obligations of such lawyers
may be more difficultin the government context. Although in some circumstances
the client may be a specific agency, it is generally the governmentas a whole.
For example, if the action or failure to act involves the head of a bureau, either
the department of which the bureau is a part or the government as a whole may
bethe clientfor purpose of this Rule. Moreover, in amatter involvingthe conduct
of government officials, a government lawyer may have authority to question
such conduct more extensively than that of a lawyer for a private organization in
similar circumstances. This Rule does notlimitthat authority. See note on Scope.

Clarifying the Lawyer’s Role

[8] There are times when the organization’s interest may be or become
adverse to those of one or more of its constituents. In such circumstances the
lawyer should advise any constituent, whose interest the lawyer finds adverse to
that of the organization, of the conflict or potential conflict of interest, that the
lawyer cannot represent such constituent, and that such person may wish to ob-
tain independent representation. Care must be taken to assure that the individual
understands that, when there is such adversity or interest, the lawyer for the or-
ganization cannotprovide legal representation for that constituentindividual, and
that discussions between the lawyer for the organization and the individual may
not be privileged.

[91 Whether such a warning should be given by the lawyer for the organi-
zation to any constituent individual may turn on the facts of each case.

Dual Representation
[10] Paragraph (e) recognizes that a lawyer for an organization may also
represent a principal officer or major shareholder.

Derivative Actions

[11] Under generally prevailing law, the shareholders or members of a cor-
poration may bring suit to compel the directors to perform their legal obligations
in the supervision of the organization. Members of unincorporated associations
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have essentially the same right. Such an action may be brought nominally by the
organization, but usually is, in fact, a legal controversy over management of the
organization.

[12] The question can arise whether counsel for the organization may de-
fend such an action. The proposition that the organization is the lawyer’s client
does not alone resolve the issue. Most derivative actions are a normal incident of
an organization’s affairs, to be defended by the organization’s lawyer like any
other suit. However, if the claim involves serious charges of wrongdoing by
those in control of the organization, a conflict may arise between the lawyer’s
duty to the organization and the lawyer’s relationship with the board. In those
circumstances, Rule 1.7 governs who should represent the directors and the or-
ganization.

RULE 1.14 Client with Diminished Capacity

(a) Whena client’s capacity to make adequately considered deci-
sionsin connection witharepresentation is diminished, whether because
of minority, mental impairment or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-lawyer re-
lationship with the client.

(b) When the lawyerreasonably believes that the client has dimin-
ished capacity, is at risk of substantial physical, financial or other harm
unless action is taken and cannot adequately act in the client’s own in-
terest, the lawyer may take reasonably necessary protective action, in-
cludingconsultingwith individuals or entities that have theability to take
actionto protectthe clientand, inappropriate cases, seekingthe appoint-
ment of a guardian ad litem, conservator or guardian.

(c) Information relatingto the representationofa clientwithdimin-
ished capacity is protected by Rule 1.6. When taking protective action
pursuantto paragraph (b), the lawyer is impliedly authorized under Rule
1.6(a) to reveal information aboutthe client, but only to the extent rea-
sonably necessary to protect the client’s interests.

[History: Am. effective July 1, 2007.]

Comment

[1]1 The normal client-lawyer relationship is based on the assumption that
the client, when properly advised and assisted, is capable of making decisions
about important matters. When the client is a minor or suffers from a diminished
mental capacity, however, maintaining the ordinary client-lawyer relationship
may not be possible in all respects. In particular, a severely incapacitated person
may have no power to make legally bindingdecisions. Nevertheless,a clientwith
diminished capacity often has the ability to understand, deliberate upon, and
reach conclusions about matters affectingthe client’s own well-being. Forexam-
ple, children as young as five or six years of age, and certainly those of ten or
twelve, are regarded as having opinions that are entitled to weight in legal pro-
ceedings concerning their custody. So also, itis recognized that some persons of
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advanced age can be quite capable of handling routine financial matters while
needing special legal protection concerning major transactions.

[2] The factthata client suffersa disability does not diminish the lawyer’s
obligation to treat the client with attention and respect. Even if the person has a
legal representative, the lawyer should as far as possible accord the represented
person the status of client, particularly in maintaining communication.

[3] The client may wish to have family members or other persons partici-
pate in discussions with the lawyer. When necessary to assist in the representa-
tion, the presence of such persons generally does not affect the applicability of
the attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the
client’sinterests foremostand, exceptfor protective action authorizedunder par-
agraph (b), must look to the client, and not family members, to make decisions
on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the
lawyer should ordinarily look to the representative for decisions on behalf of the
client. In matters involving a minor, whether the lawyer should look to the par-
ents as natural guardians may depend on the type of proceeding or matter in
which the lawyer is representing the minor. If the lawyer represents the guardian
as distinct from the ward, and is aware that the guardian is acting adversely to
the ward’s interest, the lawyer may have an obligation to prevent or rectify the
guardian’s misconduct. See Rule 1.2(d).

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial
physical, financial or other harm unless action is taken, and that a normal client-
lawyer relationship cannot be maintained as provided in paragraph (a) because
the client lacks sufficient capacity to communicate or to make adequately con-
sidered decisions in connection with the representation, then paragraph (b) per-
mits the lawyer to take protective measures deemed necessary. Such measures
could include: consulting with family members, using a reconsideration period
to permit clarification or improvement of circumstances, using voluntary surro-
gate decision-makingtoolssuch as durable powers of attorney or consulting with
support groups, professional services, adult-protective agencies or other individ-
uals or entities that have the ability to protect the client. In taking any protective
action, the lawyer should be guided by such factors as the wishes and values of
the client to the extentknown, the client’s best interests and the goals of intruding
into the client’s decision-making autonomy to the least extent feasible, maxim-
izing client capacities and respecting the client’s family and social connections.

[6] Indetermining the extent of the client’s diminished capacity, the law-
yer should consider and balance such factors as: the client’s ability to articulate
reasoning leading to a decision; variability of state of mind and ability to appre-
ciate consequences of a decision; the substantive fairness of a decision; and the
consistency of a decision with the known long-term commitments and values of
the client. In appropriate circumstances, the lawyer may seek guidance froman
appropriate diagnostician.

[7] Ifalegal representative hasnotbeen appointed, the lawyer should con-
sider whether appointment of a guardian ad litem, conservator or guardian is
necessary to protect the client’s interests. Thus, if a client with diminished ca-
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pacity has substantial property that should be sold for the client’s benefit, effec-
tive completion of the transaction may require appointmentof a legal representa-
tive. In addition, rules of procedurein litigation sometimes provide that minors
or persons with diminished capacity must be represented by a guardian or next
friend if they do not have a general guardian. In many circumstances, however,
appointment of a legal representative may be more expensive or traumatic for
the client than circumstances in fact require. Evaluation of such circumstances is
a matter entrusted to the professional judgment of the lawyer. In considering al-
ternatives, however, the lawyer should be aware of any law thatrequires the law-
yer to advocate the least restrictive action on behalf of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely affect
the client’s interests. For example, raising the question of diminished capacity
could, in some circumstances, lead to proceedings for involuntary commitment
Information relating to the representation is protected by Rule 1.6. Therefore,
unless authorized to do so, the lawyer may not disclose such information. When
taking protective action pursuantto paragraph (b), the lawyer is impliedly au-
thorized to make the necessary disclosures, even when the client directs the law-
yerto the contrary. Nevertheless, given the risks of disclosure, paragraph (c) lim-
its what the lawyer may disclose in consulting with other individuals or entities
or seekingthe appointmentof alegal representative. Atthe very least, the lawyer
should determine whether it is likely that the person or entity consulted with will
actadversely to the client’s interests before discussing matters related to the cli-
ent. The lawyer’s position in such cases is an unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a
person with seriously diminished capacity is threatened with imminentand ir-
reparable harm, a lawyer may take legal action on behalf of such a person even
though the person is unable to establish a client-lawyer relationship or to make
or express considered judgments about the matter, when the person or another
acting in good faith on that person’s behalf has consulted with the lawyer. Even
in such an emergency, however, the lawyer should not act unless the lawyer rea-
sonably believes that the person has no other lawyer, agent or other representa-
tive available. The lawyer should take legal action on behalf of the person only
to the extent reasonably necessary to maintain the status quo or otherwise avoid
imminentand irreparable harm. A lawyer who undertakes to represent a person
in such an exigent situation has the same duties under these Rules as the lawyer
would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished
capacity in an emergency should keep the confidences of the person as if dealing
with a client, disclosing them only to the extent necessary to accomplish the in-
tended protective action. The lawyer should disclose to any tribunal involved and
to any other counsel involved the nature of his or her relationship with the person.
The lawyer should take steps to regularize the relationship or implement other
protective solutionsas soon as possible. Normally, alawyerwould notseek com-
pensation for such emergency actions taken.
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RULE 1.15 Safekeeping Property

(a) A lawyer shall hold property of clientsor third persons that is
in a lawyer’s possession in connection with a representation separate
from the lawyer’s own property. Funds shall be kept in a separate ac-
count maintained in the state of Kansas. Other property shall be identi-
fied as such and appropriately safeguarded. Complete records of such
account fundsand other property shall be kept by the lawyer and shall
be preserved for a period of five years after termination of the represen-
tation.

(b) Uponreceivingfundsorotherpropertyinwhichaclientorthird
personhas an interest, a lawyer shall promptly notify the client or third
person. Except as stated in this Rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client
or third person any funds or other property that the client or third person
is entitled to receive and, upon requestby the clientor third person, shall
promptly render a full accounting regarding such property.

(c) When inthe course of representationa lawyer is in possession
of property in which both the lawyer and another person claim interests,
the propertyshall be kept separate by the lawyer until there is an account-
ing and severance of their interests. If a dispute arisesconcerning their
respective interests, the portionin dispute shall be kept separate by the
lawyer until the dispute is resolved.

(d) Preserving identity of funds and property of a client.

(1) Allfunds of clients paid to a lawyer or law firm, including
advancesfor costs and expenses, shall be deposited in one
or more identifiable accounts maintained in the State of
Kansas with a federal or state chartered or licensed finan-
cial institution and insured by an agency of the federal or
state government, and no funds belonging to the lawyer or
law firm shall be deposited therein except as follows:
(i) Fundsreasonably sufficient to pay bank charges may

be deposited therein.

(i) Fundsbelonginginparttoaclientandin partpresently
or potentially to the lawyer or law firm must be depos-
ited therein, but the portion belonging to the lawyer or
law firm may be withdrawnwhen due unless the right
of the lawyer or law firm to receive it is disputed by
the client,inwhich event the disputed portion shall not
be withdrawn until the dispute is finally resolved.

(2) The lawyer shall:

() Promptly notify a client of the receipt of the client’s
funds, securities, or other properties.
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@)

(i) ldentify and label securities and properties of a client
promptly uponreceiptand place themin a safe deposit
box or other place of safekeeping as soon as practica-
ble.

(iii) Maintain complete records of all funds, securities, and
other properties of a client coming into the possession
of the lawyer and render appropriate accountings to
the client regarding them.

(iv) Promptly pay or deliver to the client as requested by a
client the funds, securities, or other properties in the
possession of the lawyer which the client is entitled to
receive.

(v) Produce all trustaccount records for examination by
the Disciplinary Administrator upon request of the
Disciplinary Administrator in compliance with Rule
236.

Exceptas provided insubsection (3)(iv),any lawyer or law
firm that creates or maintainsan account for funds of cli-
ents or third personsthatare nominal in amount or that are
expectedto be held fora short period of time and on which
interest is not paid to the clients or third persons shall com-
ply with the following provisions:

(i) Such an accountshall be established and maintained
with a federal or state chartered or licensed financial
institution located in Kansasand insured by an agency
of the federal or state government. Funds shall be sub-
ject to withdrawal upon request and without delay.

(i) If the account bears interest, the rate of interest paya-
bleshallnotbe lessthan the rate paid by the institution
to regular, nonattorney depositors. Higher rates of-
fered by the institution to customers whose deposits
exceed certaintime or quantity minima, such as those
offeredin the form of certificates of deposit, may be
obtained by a lawyer or law firm so long as there is no
impairment of theright to withdraw or transfer princi-
pal immediately.

(iii) If the account bearsinterest, lawyers or law firms that
deposit clientfunds in such an account shall direct the
depository institution:

(aa) to remit at least quarterly, to the Kansas Bar
Foundation, Inc., interest or dividends, as the
case may be, on the average monthly balance in
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the account or as otherwise computed in accord-
ance with the institution’s standard accounting
practice; and

(bb) to transmit with each remittance to the Founda-
tion a statement showing the name of the lawyer
or law firm for whom the remittance is sent and
the rate of the interest applied; and

(cc) to transmit to the depositing lawyer or law firm
at the same time a report showing the amount
paid to the Foundation, the rate of interest ap-
plied, and the average account balance of the pe-
riod for which the report is made.

(iv) A lawyer or law firm that elects not to comply with

Rule 1.15(d)(3)(iii):

(aa) shall file a Notice of Declination with the Clerk
of the Appellate Courts on or before the beginning
of the nextannual registration period under Su-
preme Court Rule 206; or

(bb) notwithstanding the foregoing, may file a Notice
of Declination with the Clerk of the Appellate
Courts at such othertime, after July 1, 1992, that
a decision to decline is effected.

(v) Every lawyer who has not previously registered or
who is required to register under Supreme Court Rule

206 shall be provided the opportunity, at the time of

initially registering, to elector decline to comply with

Rule 1.15(d)(3)(iii) (the IOLTA program) on such

forms as the Clerk of the Appellate Courts may pre-

scribe.

(e) Every Kansas lawyer engaged in the private practice of law in
Kansas shall, as a part of his or her annual registration, certify to the
following:

“I'am familiar with and have read Kansas Supreme Court Rule 240,

KRPC 1.15, and land/or my law firm comply/complies with KRPC

1.15 pertaining to preserving the identity of funds and property of a

client.”

(f) (1) Every federal or state chartered or licensed financial insti-
tution referred to in KRPC 1.15(d)(1) shall be approved as a
depository for lawyer trust accounts if it files with the Discipli-
nary Administrator an agreement, in a form provided by the
Disciplinary Administrator, to report to the Disciplinary Ad-
ministrator in the eventany properly payable instrument is pre-
sented against a lawyer trust account containing insufficient
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funds, whether or not the instrument is honored. Any such

agreementshall apply to all branches of the financial institution

and shall not be canceled except upon thirty (30) days’ notice
in writing to the Disciplinary Administrator. The Disciplinary

Administrator shall annually publish alist of approved financial

institutions.

(2) The overdraft notification agreementshall provide that all
reports made by the financial institution shall contain the
following information:

(i) the identity of the financial institution;

(ii) the identity of the lawyer or law firm;

(iii) the account number;

(iv) either (i) the amount of the overdraft and the date cre-
ated; or (ii) the amount of returned instrument(s) and
date returned.

The information required by the notification agreementshall be pro-
vided within five (5) banking days of the date the item(s) were paid or
returned unpaid.

(3) Every lawyeradmitted to practice in this jurisdiction shall,

as a condition thereof, be conclusively deemed to have con-

sented to the reporting and production requirements mandated
by this rule.

(4) Nothingherein shall preclude a financial institution from

charging a particular lawyer or law firm for the reasonable cost

of producing the reports and records required by this rule. The

Disciplinary Administrator’s Office shall reimburse the finan-

cial institution for the reasonable cost of producing the reports

and records required by this rule should the lawyer or law firm
fail to do so.

(5) Thisruleshallnotcreateany causeof action forany person

or organization against the financial institution based upon the

failure ofthefinancial institution to provide the noticesrequired
by this rule.
[History: Am.effective June 1,1992; Am. effective April 30,1993; Am.
effective March 11, 1999; Am. effective July 1, 2007.]

Comment

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except
when some other form of safekeeping is warranted by special circumstances. All
property which is the property of clients or third persons should be kept separate
from the lawyer’s business and personal property and, if monies, in one or more
trust accounts. Rule 1.15(a) requires that trust funds be deposited in an account
separate and apart from the lawyer’s, at a financial institution in the state of Kan-
sas. Interest earned on client’s funds shall not be retained by an attorney. The
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lawyer or law firm must deposit trust funds in one or more of the following in-
sured accounts:

1. aseparate interest-bearing account for each matter, on which the inter-

est will be paid to the client or a third party; or

2. apooled noninterest-bearing account for the deposit of all trust funds

that are not invested for the benefit of the client or third person if the
lawyer or law firm elects to decline under Rule 1.15(d)(3)(iv); or

3. apooled interest-bearing account for the deposit of all trust funds that

are nominalinamountorthatare expected to be held forashort period
of time, with interestearnings paid to the Kansas Bar Foundation under
the IOLTA program (Interest on Lawyer Trust Account); or

4. apooled interest-bearing account for the deposit of all trust funds that

arenominal inamountorexpected to be held forashortperiod of time,
with interest earnings credited proportionately to the client or third
party for the benefit of whom the funds are held.

[2] Separate trust accounts may be warranted when administering estate
monies or acting in similar fiduciary capacities.

[3] Lawyers often receive funds from third parties from which the law-
yer’s fee will be paid. If there is risk that the client may divert the funds without
paying the fee, the lawyer is not required to remit the portion from which the fee
is to be paid. However, a lawyer may not hold funds to coerce a client into ac-
ceptingthe lawyer’s contention. The disputed portionof the funds should be kept
in trust, and the lawyer should suggest means for prompt resolution of the dis-
pute, such as arbitration. The undisputed portion of the funds shall be promptly
distributed.

[4] Third parties, such as a client’s creditors, may have just claims against
funds or other property in a lawyer’s custody. A lawyer may have a duty under
applicable law to protect such third-party claims against wrongful interference
by the client and, accordingly, may refuse to surrender the property to the client
However, a lawyer should not unilaterally assume to arbitrate a dispute between
the client and the third party.

[5] The obligations of a lawyer under this Rule are independent of those
arising from activity other than rendering legal services. For example, a lawyer
who serves as an escrow agent is governed by the applicable law relating to fi-
duciarieseven though the lawyer does notrender legal services in the transaction.

[6] A “client’s security fund” provides a means through the collective ef-
forts of the bar to reimburse persons who have lost money or property as a result
of dishonest conduct of a lawyer. Where such a fund has been established, a
lawyer should participate.

[7]1 Rule 1.15 of the Kansas Rules of Professional Conduct requires that
lawyers in the practice of law who are entrusted with the property of law clients
and third persons must hold that property with the care required of a professional
fiduciary. The basis for Rule 1.15 is the lawyer’s fiduciary obligation to safe-
guard trust property and to segregate it from the lawyer’s own property, and not
to benefit personally from the possession of the property.

[8] Rulel.15specificallyrequiresalawyerto preserve “complete records”
concerning the law firm’s trust accounts. It also obligates a lawyer to “promptly
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render a full accounting” for the receipt and distribution of trust property. A vi-
olation of Rule 1.15 subjects a lawyer to professional discipline.

[9] Paragraph (e) requires lawyers who are engaged in private practice, as
a part of their annual lawyer registration, to certify compliance with Rule 1.15
concerning their trust account(s).

RULE 1.16 Declining or Terminating Representation

(a) Exceptasstatedin paragraph (c), a lawyershall notrepresenta
client or, where representation has commenced, shall withdraw fromthe
representation of a client if:

(1) therepresentationwill resultin violation of therules of pro-
fessional conduct or other law;

(2) the lawyer’s physical or mental condition materially im-
pairs the lawyer’s ability to represent the client;

(3) the lawyer is discharged; or

(4) theclient persistsin a course of action involving the law-
yer’s servicesthat the lawyer reasonably believes is crimi-
nal or fraudulent.

(b) Exceptas stated in paragraph (c), a lawyer may withdraw from
representinga clientif withdrawal can be accomplished without material
adverse effect on the interests of the client, or if:

(1) the client has used the lawyer’s servicesto perpetrate a
crime or fraud;

(2) aclientinsistsuponpursuing an objective that the lawyer
considers repugnant or imprudent;

(3) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer’s services and has been given
reasonable warning that the lawyer will withdraw unless
the obligation is fulfilled;

(4) the representationwill resultin an unreasonable financial
burden on the lawyer or has been rendered unreasonably
difficult by the client; or

(5) other good cause for withdrawal exists.

(c) When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the represen-
tation.

(d) Upon termination of representation, a lawyer shall take steps to
the extent reasonably practicable to protect a client’s interests, such as
giving reasonable notice to the client, allowing time for employment of
other counsel, surrendering papers and property to which the client is
entitled and refunding any advance payment of fee that has not been
earned. The lawyer may retain papers relating to the client to the extent
permitted by other law.
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Comment

[1] A lawyershould notaccept representation in a matter unless it can be
performed competently, promptly, withoutimproper conflict of interest and to
completion.

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if
the client demands that the lawyer engage in conduct that is illegal or violates
the Rules of Professional Conduct or other law. The lawyer is not obliged to
decline or withdraw simply because the client suggests such a course of conduct;
a client may make such a suggestion in the hope that a lawyer will not be con-
strained by a professional obligation.

[3] When a lawyer has been appointed to representa client, withdrawal
ordinarily requires approval of the appointing authority. See also Rule 6.2. Dif-
ficulty may be encountered if withdrawal is based on the client’sdemand that the
lawyerengage in unprofessional conduct. The court may wish an explanation for
the withdrawal, while the lawyer may be bound to keep confidential the facts that
would constitute such an explanation. The lawyer’s statement that professional
considerations require termination of the representation ordinarily should be ac-
cepted as sufficient.

Discharge

[4] A clienthasa right to discharge a lawyer at any time, with or without
cause, subject to liability for payment for the lawyer’s services. Where future
dispute about the withdrawal may be anticipated, it may be advisable to prepare
a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on ap-
plicable law. A client seekingto do so should be given a full explanation of the
consequences. These consequences may includeadecision by the appointingau-
thority that appointment of successor counsel is unjustified, thus requiring the
client to represent himself or herself.

[6] If the clientis mentally incompetent, the client may lack the legal ca-
pacity to discharge the lawyer, and in any event the discharge may be seriously
adverse to the client’s interests. The lawyer should make special effort to help
the client consider the consequences and, in an extreme case, may initiate pro-
ceedings for a conservatorship or similar protection of the client. See Rule 1.14.

Optional Withdrawal

[71 A lawyer may withdraw from representation in some circumstances.
The lawyer has the option to withdraw if it can be accomplished without material
adverse effect on the client’s interests. Withdrawal is required if the client per-
sists in acourse of action thatthe lawyer reasonably believesis criminal or fraud-
ulent, for a lawyer should not be associated with such conduct even if the lawyer
doesnotfurtherit. Withdrawal is permitted if the lawyer’s services were misused
in the pasteven if thatwould materially prejudice the client. The lawyer also may
withdraw where the client insists on a repugnant or imprudent objective.

[8] A lawyer may withdraw if the client refuses to abide by the terms of
an agreementrelatingto the representation,such asan agreement concerning fees
or court costs or an agreement limiting the objectives of the representation.
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Assisting the Client Upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer
must take all reasonable steps to mitigate the consequences to the client. The
lawyer may retain papersas security forafee only to the extent permitted by law.

[10] Whetherornot a lawyerforan organization may under certain unusual
circumstances have a legal obligation to the organization after withdrawing or
being discharged by the organization’s highest authority is beyond the scope of
these Rules.

RULE 1.17 Sale of Law Practice

A lawyer or a law firm may sell or purchase a law practice, or an
area of law practice, including good will, if the following conditions are
satisfied:

(a) Theseller ceases to engage in the private practice of law, or in
the area of practice that has been sold, in the state in which the practice
has been conducted;

(b) The entire practice, or the entire area of practice, is sold to one
or more lawyers or law firms;

(c) Theseller gives written notice to each of the seller’s clients re-
garding:

(1) the proposed sale;

(2) theclient’srightto retain other counsel or to take posses-
sion of the file; and

(3) the factthat the client’sconsent to the transfer of the cli-
ent’s files will be presumed if the client does not take any
action or does not otherwise object within 90 days of re-
ceipt of the notice.

If a clientcannot be given notice, the representation of that client
may be transferredto the purchaser only upon entry of an order so au-
thorizing by a court having jurisdiction. The seller may disclose to the
court in camerainformation relating to the representation only to the ex-
tent necessary to obtain an order authorizing the transfer of a file.

(d) The fees charged clientsshall notbe increased by reason of the
sale.

[History: New rule adopted effective March 1, 2014.]

Comment

[1] The practice of law is a profession, not merely a business. Clients are
not commaodities that can be purchased and sold at will. Pursuant to this Rule,
when a lawyer oran entire firm ceasesto practice, or ceasesto practice inan area
of law, and other lawyers or firms take over the representation, the selling lawyer
or firm may obtain compensation for the reasonable value of the practice as may
withdrawing partners of law firms. See Rules 5.4 and 5.6.
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Termination of Practice by the Seller

[2] The requirement that all of the private practice, or all of an area of
practice, be sold is satisfied if the seller in good faith makes the entire practice,
or the area of practice, available for sale to the purchasers. The factthata number
of the seller’s clientsdecide notto be represented by the purchasers buttake their
matters elsewhere, therefore,does notresultinaviolation. Return to private prac-
tice as a result of an unanticipated change in circumstances does not necessarily
result in a violation. For example, a lawyer who has sold the practice to accept
an appointment to judicial office does not violate the requirement that the sale be
attendantto cessation of practiceif the lawyer later resumes private practice upon
being defeated in a contested or a retention election for the office or resigns from
a judiciary position.

[3] Therequirementthatthe seller cease to engage in the private practice
of law does not prohibit employment as a lawyer on the staff of a public agency
or a legal services entity that provides legal services to the poor, or as in-house
counsel to a business.

[4] The Rule permits a sale of an entire practice attendant upon retirement
from the private practice of law within the jurisdiction. Its provisions, therefore,
accommodate the lawyer who sells the practice on the occasion of moving to
another state. Some states are so large that a move from one locale therein to
anotheristantamountto leavingthe jurisdiction in which the lawyer has engaged
in the practice of law. To also accommodate lawyers so situated, states may per-
mit the sale of the practice when the lawyer leaves the geographical area rather
than the jurisdiction. The alternative desired should be indicated by selecting one
of the two provided for in Rule 1.17(a).

[5] This Rule also permits a lawyer or law firm to sell an area of practice.
If an area of practice is sold and the lawyer remains in the active practice of law,
the lawyer must cease accepting any mattersin the area of practice that has been
sold, either as counsel or co-counsel or by assuming joint responsibility for a
matter in connection with the division of a fee with another lawyer as would
otherwise be permitted by Rule 1.5(g). For example, a lawyer with a substantial
number of estate planning matters and a substantial number of probate admin-
istration cases may sell the estate planning portion of the practice but remain in
the practice of law by concentrating on probate administration; however, that
practitioner may not thereafter accept any estate planning matters. Although a
lawyer who leaves a jurisdiction or geographical area typically would sell the
entire practice, this Rule permits the lawyer to limit the sale to one or more areas
of the practice, thereby preserving the lawyer’s right to continue practice in the
areas of the practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller’s entire practice, or an entire area of
practice, be sold. The prohibition against sale of less than an entire practice area
protects those clients whose matters are less lucrative and who might find it dif-
ficult to secure other counsel if a sale could be limited to substantial fee-gener-
ating matters. The purchasers are required to undertake all client matters in the
practice or practice area, subject to client consent. This requirement is satisfied,
however, even if a purchaser is unable to undertake a particular client matter
because of a conflict of interest.
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Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to disclo-
sure of information relating to a specific representation of an identifiable client
no more violate the confidentiality provisions of Model Rule 1.6 than do prelim-
inary discussions concerning the possible association of another lawyer or mer-
gers between firms, with respectto which clientconsentis notrequired. See Rule
1.6(b)(5). Providing the purchaser access to detailed information relating to the
representation, such as the client’s file, however, requires client consent. The
Rule provides that before such information can be disclosed by the seller to the
purchaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaser, and must be told that the decision to con-
sentor make otherarrangements must be madewithin 90 days. If nothingis heard
from the client within that time, consent to the sale is presumed.

[8] A lawyer or law firm ceasingto practice cannot be required to remain
in practice because some clients cannot be given actual notice of the proposed
purchase. Since these clients cannot themselves consent to the purchase or direct
any otherdisposition of their files, the Rule requiresan orderfroma courthaving
jurisdiction authorizing their transfer or other disposition. The court can be ex-
pected to determine whether reasonable efforts to locate the client have been ex-
hausted, and whether the absent client’s legitimate interests will be served by
authorizing the transfer of the file so that the purchaser may continue the repre-
sentation. Preservation of client confidences requires that the petition for a court
order be considered in camera. (A procedure by which such an order can be ob-
tained needs to be established in jurisdictions in which it presently does not ex-
ist.)

[9] All elements of clientautonomy, including the client’s absolute right
to discharge a lawyer and transfer the representation to another, survive the sale
of the practice or area of practice.

Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in fees charged the clients
of the practice. Existing arrangements between the seller and the client as to fees
and the scope of the work must be honored by the purchaser.

Other Applicable Ethical Standards

[11] Lawyers participatingin the sale of a law practice ora practice area are
subject to the ethical standards applicable to involving another lawyer in the rep-
resentation of a client. These include, for example, the seller’s obligation to ex-
ercise competence in identifyinga purchaser qualified to assume the practice and
the purchaser’s obligation to undertake the representation competently (see Rule
1.1); the obligation to avoid disqualifying conflicts, and to secure the client’s
informed consentforthose conflictsthatcan be agreed to (see Rule 1.7 regarding
conflicts and Rule 1.0(e) for the definition of informed consent); and the obliga-
tion to protect information relating to the representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing lawyer for the selling
lawyer is required by the rules of any tribunal in which a matter is pending, such
approval mustbe obtained before the matter can be included in the sale (see Rule
1.16).
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Applicability of the Rule

[13] This Rule applies to the sale of a law practice of a deceased, disabled
or disappeared lawyer. Thus, the seller may be represented by a nonlawyer rep-
resentative notsubjectto these Rules. Since, however, no lawyer may participate
in a sale of a law practice which does not conform to the requirements of this
Rule, the representatives of the seller as well as the purchasing lawyer can be
expected to see to it that they are met.

[14] Admission to or retirement from a law partnership or professional as-
sociation, retirementplansand similar arrangements, and a sale of tangible assets
of a law practice, do not constitute a sale or purchase governed by this Rule.

[15] This Rule does not apply to the transfers of legal representation be-
tween lawyers when such transfers are unrelated to the sale of a practice or an
area of practice.

RULE 1.18 Duties to Prospective Client

(a) A personwho consults with a lawyer about the possibility of
formingaclient-lawyer relationship with respect to a matter isa prospec-
tive client.

(b) Evenwhen no client-lawyer relationship ensues, a lawyer who
has learned information from a prospective client shall not use or reveal
that information, except as Rule 1.9 would permit with respect to infor-
mation of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client
with interests materially adverse to those of a prospective client in the
same or a substantially related matter if the lawyer received information
from the prospective client that could be significantly harmful to that
personin the matter, except as provided in paragraph (d). If a lawyer is
disqualified from representation under this paragraph, no lawyer in a
firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter, exceptas provided in paragraph
(d).

(d) When the lawyer has received disqualifying information as de-
fined in paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have
given informed consent, confirmed in writing, or:

(2) the lawyer who received the information took reasonable
measures to avoid exposure to more disqualifying infor-
mation than was reasonably necessary to determine
whether to represent the prospective client; and
(i) the disqualified lawyer is timely screened from any

participation in the matter and is apportioned no part
of the fee therefrom; and
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(if) written notice is promptly givento the prospective cli-
ent.
[History: New rule adopted effective July 1,2007; Am. effective March
1,2014]

Comment

[1] Prospective clients, like clients, may disclose information to a lawyer,
place documents or other property in the lawyer’s custody, or rely on the law-
yer’s advice. A lawyer’s discussions with a prospective client usually are limited
in time and depth and leave both the prospective client and the lawyer free (and
sometimes required) to proceed no further. Hence, prospective clients should re-
ceive some but not all of the protection afforded clients.

[2] A personbecomesa prospective client by consulting with a lawyer about
the possibility of forming a client-lawyer relationship with respect to a matter.
Whether communications, including written, oral, or electronic communications,
constitute a consultation depends on the circumstances. For example, a consul-
tation is likely to have occurred if a lawyer, either in person or through the law-
yer’s advertising in any medium, specifically requests or invites the submission
of information about a potential representation without clear and reasonably un-
derstandable warnings and cautionary statements that limit the lawyer’s obliga-
tions, and a person provides information in response. See also Comment [4]. In
contrast, a consultation does not occur if a person provides information to a law-
yer in response to advertising that merely describes the lawyer’s education, ex-
perience, areas of practice, and contact information, or provides legal infor-
mation of general interest. Such a person who communicates information unilat-
erally to a lawyer, without any reasonable expectation that the lawyer is willing
to discuss the possibility of forminga client-lawyer relationship, is not a “pro-
spective client” within the meaning of paragraph (a). Moreover, a person who
communicates with a lawyer for the purpose of disqualifying the lawyer is not a
“prospective client.”

[3] Itis often necessary fora prospective clientto reveal information to
the lawyer during an initial consultation prior to the decision about formation of
a client-lawyer relationship. The lawyer often must learn such information to
determine whether there is a conflict of interest with an existing client and
whether the matter is one that the lawyer is willing to undertake. Paragraph (b)
prohibitsthe lawyer from usingor revealingthatinformation, exceptas permitted
by Rule 1.9, even if the client or lawyer decides not to proceed with the repre-
sentation. The duty exists regardless of how brief the initial conference may be.

[4] In orderto avoid acquiring disqualifying information from a prospec-
tive client, a lawyer considering whether or notto undertake a new matter should
limit the initial consultation to only such information as reasonably appears nec-
essary forthatpurpose. Where the informationindicates thata conflict of interest
or other reason for nonrepresentation exists, the lawyer should so informthe pro-
spective client or decline the representation. If the prospective client wishes to
retain the lawyer, and if consent is possible under Rule 1.7, then consent from all
affected present or former clients must be obtained before accepting the repre-
sentation.
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[5] A lawyer may conditiona consultation with a prospective client on the
person’s informed consent that no information disclosed during the consultation
will prohibit the lawyer from representinga different client in the matter. See
Rule 1.0(f) for the definition of informed consent. If the agreement expressly so
provides, the prospective client may also consent to the lawyer’s subsequent use
of information received from the prospective client.

[6] Evenin the absence of an agreement, under paragraph (c), the lawyer
is not prohibited from representing a client with interests adverse to those of the
prospective client in the same or a substantially related matter unless the lawyer
has received from the prospective client information that could be significantly
harmful if used in the matter.

[7]1 Under paragraph (c), the prohibition in this Rule is imputed to other
lawyers as provided in Rule 1.10, but, under paragraph (d)(1), imputation may
be avoided if the lawyer obtains the informed consent, confirmed in writing, of
both the prospective and affected clients. In the alternative, imputation may be
avoided if the conditions of paragraph (d)(2) are met and all disqualified lawyers
aretimely screened and written notice is promptly given to the prospective client
See Rule 1.0(I) (requirements for screening procedures). Paragraph (d)(2)(i) does
not prohibit the screened lawyer from receiving a salary or partnership share es-
tablished by prior independent agreement, but that lawyer may not receive com-
pensation directly related to the matter in which the lawyer is disqualified.

[8] Notice, including a general description of the subject matter about
which the lawyerwas consulted, and of the screening procedures employed, gen-
erally should be given assoon as practicable after the need for screening becomes
apparent.

[9] For the duty of competence of a lawyer who gives assistance on the
merits of a matter to a prospective client, see Rule 1.1. For a lawyer’s duties
when a prospective client entrusts valuables or papers to the lawyer’s care, see
Rule 1.15.

[10] Screening permitted pursuant to Rule 1.18(d) is to be distinguished
from the screening prohibited by the Kansas Supreme Court in the cases of Zim-
merman v. Mahaska Bottling Co., 270 Kan. 810, 19 P.3d 784 (2001), and Lan-
sing-Delaware Water District v. Oak Lane Park, Inc., 248 Kan. 563, 808 P.2d
1369 (1991).

COUNSELOR
RULE 2.1 Advisor

In representing a client, a lawyer shall exercise independent profes-
sional judgment and render candid advice. In rendering advice, a lawyer
may refer notonly to law but to other considerations such as moral, eco-
nomic, social and political factors, that may be relevant to the client’s
situation.

Comment
Scope of Advice
[1] A clientisentitled to straightforward advice expressing the lawyer’s
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honest assessment. Legal advice often involves unpleasant facts and alterna-
tives thata client may be disinclined to confront. In presenting advice, a lawyer
endeavors to sustain the client’s morale and may put advice in as acceptable a
form as honesty permits. However, a lawyer should not be deterred from giving
candid advice by the prospect that the advice will be unpalatable to the client.

[2] Advice couched in narrowly legal terms may be of little value to a cli-
ent, especially where practical considerations, such as cost or effects on other
people, are predominant. Purely technical legal advice, therefore, can sometimes
be inadequate. It is proper for a lawyer to refer to relevant moral and ethical
considerationsin givingadvice. Although a lawyer isnotamoral advisor as such,
moral and ethical considerations impinge upon most legal questions and may
decisively influence how the law will be applied.

[3] Aclientmay expressly orimpliedly ask the lawyer for purely technical
advice. When such a request is made by a client experienced in legal matters, the
lawyer may accept it at face value. When such a request is made by a clientin-
experiencedin legal matters, however, the lawyer’s responsibility as advisor may
include indicating that more may be involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may also be in the do-
main of another profession. Family matters can involve problems within the pro-
fessional competence of psychiatry, clinical psychology or social work; business
matters can involve problems within the competence of the accounting profes-
sion or of financial specialists. Where consultation with a professional in another
field is itself something a competent lawyer would recommend, the lawyer
should make such a recommendation. At the same time, a lawyer’s advice at its
best often consists of recommending a course of action in the face of conflicting
recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the
client. However, when a lawyer knows that a client proposes a course of action
that is likely to result in substantial adverse legal consequencesto the client, duty
to the client under Rule 1.4 may require that the lawyer act if the client’s course
of action is related to the representation. A lawyer ordinarily has no duty to ini-
tiate investigation of a client’s affairs or to give advice that the client has indi-
cated is unwanted, buta lawyer may initiate advice to a client when doing so
appears to be in the client’s interest.

RULE 2.2 Evaluation for Use by Third Persons

(a) A lawyer may undertake an evaluation of a matter affectinga
client for the use of someone other than the client if:

(1) the lawyer reasonably believes that making the evaluation
is compatible with other aspects of the lawyer’s relation-
ship with the client; and

(2) the client gives informed consent.
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(b) Exceptasdisclosureisrequired in connection with a report of
an evaluation, information relating to the evaluation is otherwise pro-
tected by Rule 1.6.

[History: Rulerenumbered fromRule 2.3 to Rule 2.2 and Am. (a) effec-
tive July 1, 2007.]

Comment
Definition

[1] An evaluation may be performedat the client’s direction but for the
primary purpose of establishing information for the benefit of third parties; for
example, an opinion concerning the title of property rendered at the behest of a
vendor for the information of a prospective purchaser, or at the behest of a bor-
rower for the information of a prospective lender. In some situations, the evalu-
ation may be required by a government agency; for example, an opinion con-
cerning the legality of the securities registered for sale under the securities laws.
In other instances, the evaluation may be required by a third person, such as a
purchaser of a business.

[2] Lawyers for the government may be called upon to give a formal opin-
ion on the legality of contemplated government agency action. In making such
an evaluation, the government lawyer acts at the behest of the government as the
client but for the purpose of establishing the limits of the agency’s authorized
activity. Such an opinion is to be distinguished from confidential legal advice given
agency officials. The critical question is whether the opinion is to be made public.

[3] A legal evaluation should be distinguished from an investigation of a
person with whom the lawyer does not have a client-lawyer relationship. For
example, a lawyer retained by a purchaser to analyze a vendor’s title to property
does not have a client-lawyer relationship with the vendor. So also, an investiga-
tion into a person’s affairs by a government lawyer, or by special counsel em-
ployed by the government, is not an evaluation as that term is used in this Rule.
The question is whether the lawyer is retained by the person whose affairs are
being examined. When the lawyer is retained by that person, the general rules
concerning loyalty to client and preservation of confidences apply, which is not
the case if the lawyer is retained by someone else. For this reason, it is essential
to identify the person by whom the lawyer is retained. This should be made clear
not only to the person under examination, but also to others to whom the results
are to be made available.

Duty to Third Person

[4] When the evaluation is intended for the information or use of a third
person, a legal duty to that person may or may not arise. That legal question is
beyond the scope of this Rule. However, since such an evaluation involves a
departure from the normal client-lawyer relationship, careful analysis of the sit-
uation is required. The lawyer must be satisfied as a matter of professional judg-
ment that making the evaluation is compatible with other functions undertaken
on behalf of the client. For example, if the lawyer is acting as advocate in de-
fending the client against charges of fraud, it would normally be incompatible
with that responsibility for the lawyer to perform an evaluation for others con-
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cerning the same or a related transaction. Assuming no such impediment is ap-
parent, however, the lawyer should advise the client of the implications of the
evaluation, particularly the lawyer’s responsibilities to third persons and the duty
to disseminate the findings.

Access to and Disclosure of Information

[5] The quality of an evaluation depends on the freedom and extent of the
investigation upon which it is based. Ordinarily a lawyer should have whatever
latitude of investigation seems necessary as a matter of professional judgment.
Under some circumstances, however, the terms of the evaluation may be limited.
For example, certain issues or sources may be categorically excluded, or the
scope of search may be limited by time constraints or the noncooperation of per-
sons having relevant information. Any such limitationswhich are material to the
evaluation should be described in the report. If after a lawyer has commenced an
evaluation, the client refuses to comply with the terms upon which it was under-
stood the evaluation was to have been made, the lawyer’s obligations are deter-
mined by law, having referenceto the terms of the client’s agreement and the
surrounding circumstances.

Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of a client arises at the
instance of the client’s financial auditor and the questionis referredto the lawyer,
the lawyer’s response may be made in accordance with procedures recognized in
the legal profession. Such a procedure is set forth in the American Bar Associa-
tion Statement of Policy Regarding Lawyers’ Responses to Auditors’ Requests
for Information, adopted in 1975.

RULE 2.3 Lawyer Serving as Third-Party Neutral

(a) A lawyer serves asa third-party neutral when the lawyer assists
two or more persons who are not clients of the lawyer to reach a resolu-
tion of a dispute or other matter that has arisen between them. Service as
a third-party neutral may include service as an arbitrator, a mediator or
in such other capacity as will enable the lawyer to assist the parties to
resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepre-
sented partiesthat the lawyer is not representing them. When the lawyer
knows or reasonably should know that a party does not understand the
lawyer’s role in the matter, the lawyer shall explain the difference be-
tweenthe lawyer’srole asathird-party neutralandalawyer’sroleasone
who represents a client.

[History: New rule effective July 1, 2007.]

Comment

[1] Alternative dispute resolution hasbecome asubstantial partof the civil
justice system. Aside from representing clients in dispute-resolution processes,
lawyers often serve as third-party neutrals. A third-party neutral isaperson, such
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as a mediator, arbitrator, conciliator or evaluator, who assists the parties, repre-
sented or unrepresented, in the resolution of a dispute or in the arrangement of a
transaction. Whether a third-party neutral serves primarily as a facilitator, eval-
uator or decisionmaker depends on the particular process that is either selected
by the parties or mandated by a court.

[2] Therole of athird-party neutral is not unique to lawyers, although, in
some court-connected contexts, only lawyers are allowed to serve in this role or
to handle certain types of cases. In performing this role, the lawyer may be sub-
ject to court rules or other law that apply either to third-party neutrals generally
orto lawyersservingasthird-party neutrals. Lawyer-neutrals mayalso be subject
to various codes of ethics, such as the Code of Ethics for Arbitration in Commer-
cial Disputes prepared by a jointcommittee of the American Bar Associationand
the American Arbitration Association or the Model Standards of Conduct for
Mediators jointly prepared by the American Bar Association, the American Ar-
bitration Association and the Society of Professionals in Dispute Resolution.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving
in this role may experience unique problems as a result of differences between
the role of a third-party neutral and a lawyer’s service as a client representative.
The potential for confusion is significant when the parties are unrepresented in
the process. Thus, paragraph (b) requires a lawyer-neutral to inform unrepre-
sented parties that the lawyer is not representing them. For some parties, partic-
ularly parties who frequently use dispute-resolution processes, this information
will be sufficient. For others, particularly those who are using the process for the
first time, more information will be required. Where appropriate, the lawyer
should inform unrepresented parties of the important differences between the
lawyer’s role as third-party neutral and a lawyer’s role as a client representative,
including the inapplicability of the attorney-client evidentiary privilege. The ex-
tent of disclosure required under this paragraph will depend on the particular
parties involved and the subject matter of the proceeding, as well as the particular
features of the dispute-resolution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be
asked to serve as a lawyer representing a client in the same matter. The conflicts
of interest that arise for both the individual lawyer and the lawyer’s law firm are
addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-resolution pro-
cesses are governed by the Rules of Professional Conduct. When the dispute-
resolution process takes place before a tribunal, as in binding arbitration (see
Rule 1.0(n)), the lawyer’sduty of candor isgoverned by Rule 3.3. Otherwise, the
lawyer’s duty of candor toward both the third-party neutral and other parties is
governed by Rule 4.1.

ADVOCATE
RULE 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or contro-
vertan issue therein, unlessthere is a basis for doing so thatis not frivo-
lous, which includesa good faith argument for an extension, modifica-
tion or reversal of existing law. A lawyer for the defendant in a criminal
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proceeding, or the respondent in a proceeding that could result in incar-
ceration, may nevertheless so defend the proceeding as to require that
every element of the case be established.

[History: Am. effective November 29, 2021.]

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit
of the client’s cause, but also a duty not to abuse legal procedure. The law, both
procedural and substantive, establishes the limits within which an advocate may
proceed. However, the law is not always clear and never is static. Accordingly,
in determining the proper scope of advocacy, account must be taken of the law’s
ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is
not frivolous merely because the facts have not first been fully substantiated or
because the lawyer expects to develop vital evidence only by discovery. What is
required of lawyers, however, is that they inform themselves about the facts of
their clients’ cases and the applicable law and determine thatthey can make good
faith arguments in support of their clients’ positions. Such action is not frivolous
even though the lawyer believes that the client’s position ultimately will not pre-
vail. The action is frivolous, however, if the clientdesires to have the actiontaken
primarily for the purpose of harassing or maliciously injuring a person or if the
lawyer is unable either to make a good faith argument on the merits of the action
taken or to support the action taken by a good faith argument for an extension,
modification or reversal of existing law.

[3] The lawyer’s obligations under this Rule are subordinate to federal or
state constitutional law that entitles a defendant in a criminal matter to the assis-
tance of counsel in presenting a claim or contention that otherwise would be pro-
hibited by this Rule.

RULE 3.2 Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation con-
sistent with the interests of the client.

Comment

[1] Dilatory practices bring the administration of justice into disrepute.
Delay should not be indulged merely for the convenience of the advocates, or for
the purpose of frustrating an opposing party’s attempt to obtain rightful redress
or repose. It is not a justification that similar conduct is often tolerated by the
bench and bar. The question is whether a competent lawyer acting in good faith
would regard the course of action as having some substantial purpose other than
delay. Realizing financial or other benefit from otherwise improper delay in liti-
gation is not a legitimate interest of the client.
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RULE 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make afalse statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously
made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the control-
ling jurisdiction known to the lawyer to be directly adverse
to the position of the client and not disclosed by opposing
counsel; or

(3) offer evidence that the lawyer knows to be false. If a law-
yer, the lawyer’s client, or a witness called by the lawyer
has offered material evidence and the lawyer comes to
know of its falsity, the lawyer shall take reasonable reme-
dial measures, including, if necessary, disclosure to the tri-
bunal. A lawyer may refuse to offer evidence, other than
the testimony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.

(b) A lawyer who representsa client in an adjudicative proceeding
and who knows that a personintendsto engage, is engaging or has en-
gaged in criminal or fraudulent conduct related to the proceeding shall
take reasonable remedial measures, including, if necessary, disclosure to
the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the con-
clusion of the proceeding and apply even if compliance requires disclo-
sure of information otherwise protected by Rule 1.6.

(d) Inan ex parte proceeding, a lawyer shall inform the tribunal of
all material facts known to the lawyer which will enable the tribunal to
make an informed decision, whether or not the facts are adverse.
[History: Am. effective July 1, 2007.]

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client
in the proceedings of a tribunal. See Rule 1.0(n) for the definition of “tribunal.”
It also applies when the lawyer is representing a client in an ancillary proceeding
conducted pursuant to the tribunal’s adjudicative authority, such as a deposition.
Thus, for example, paragraph (a)(3) requires a lawyer to take reasonable reme-
dial measures if the lawyer comes to know that a client who is testifyingin a
deposition has offered evidence that is false.

[2] This Rulesetsforth the special duties of lawyers as officersof the court
to avoid conduct that undermines the integrity of the adjudicative process. A
lawyer acting as an advocate in an adjudicative proceeding has an obligation to
present the client’s case with persuasive force. Performance of that duty while
maintaining confidences of the client, however, is qualified by the advocate’s
duty of candor to the tribunal. Consequently, although a lawyer in an adversary
proceeding is not required to present an impartial exposition of the law or to
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vouch for the evidence submitted in a cause the lawyer must not allow the tribu-
nal to be misled by false statements of law or fact or evidence that the lawyer
knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents pre-
pared for litigation, but is usually not required to have personal knowledge of
matters asserted therein for litigation documents ordinarily present assertions by
the client, or by someone on the client’s behalf, and not assertions by the lawyer.
Compare Rule 3.1. However, an assertion purporting to be on the lawyer’s own
knowledge, as in an affidavit by the lawyer or in a statement in open court, may
properly be made only when the lawyer knows the assertion is true or believes it
to be true on the basis of a reasonably diligent inquiry. There are circumstances
where failure to make a disclosure is the equivalent of an affirmative misrepre-
sentation. The obligation prescribed in Rule 1.2(d) notto counselaclientto com-
mit or assist the client in committinga fraud applies in litigation. Regardingcom-
pliance with Rule 1.2(d), see the Comment to that Rule. See also the Comment
to Rule 8.4(b).

Legal Argument

[4] Legal argumentbased ona knowingly false representation of law con-
stitutes dishonesty toward the tribunal. A lawyer is not required to make a disin-
terested exposition of the law but must recognize the existence of pertinent legal
authorities. Furthermore, as stated in paragraph (a)(3), an advocate has a duty to
disclose directly adverse authority in the controlling jurisdiction which has not
been disclosed by the opposing party. The underlying concept is that legal argu-
ment is a discussion seeking to determine the legal premises properly applicable
to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that
the lawyer knowsto be false, regardless of the client’s wishes. This duty is prem-
ised on the lawyer’s obligation as an officer of the courtto preventthe trier of
fact from being misled by false evidence. A lawyer does not violate this Rule if
the lawyer offers the evidence for the purpose of establishing its falsity.

[6] If alawyer knows that the client intends to testify falsely or wants the
lawyer to introduce false evidence, the lawyer should seek to persuade the client
that the evidence should not be offered. If the persuasion is ineffective and the
lawyer continues to represent the client, the lawyer must refuse to offer the false
evidence. If only a portion of a witness’ testimony will be false, the lawyer may
call the witness to testify but may not elicit or otherwise permit the witness to
present the testimony that the lawyer knows is false.

[71 The duties stated in paragraphs (a) and (b) apply to all lawyers, includ-
ing defense counsel in criminal cases. In some jurisdictions, however, courts
have required counsel to present the accused as a witness or to give a narrative
statement if the accused so desires, even if counsel knows that the testimony or
statement will be false. The obligation of the advocate under the Rules of Pro-
fessional Conduct is subordinate to such requirements. See also Comment [9].
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[8] The prohibition against offering false evidence only applies if the law-
yer knows that the evidence is false. A lawyer’s reasonable belief that evidence
is false does not preclude its presentation to the trier of fact. A lawyer’s
knowledge that evidence is false, however, can be inferred from the circum-
stances. See Rule 1.0(e). Thus, although a lawyer should resolve doubts about
the veracity of testimony or other evidence in favor of the client, the lawyer can-
not ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evi-
dence the lawyer knows to be false, it permits the lawyer to refuse to offer testi-
mony or other proof that the lawyer reasonably believes is false. Offering such
proof may reflect adversely on the lawyer’s ability to discriminate in the quality
of evidence and thus impair the lawyer’s effectiveness as an advocate. Because
of the special protections historically provided criminal defendants, however,
this Rule does notpermita lawyer to refuse to offer the testimony of such a client
where the lawyer reasonably believes but does not know that the testimony will
be false. Unless the lawyer knows the testimony will be false, the lawyer must
honor the client’s decision to testify. See also Comment [7].

Remedial Measures

[10] Havingoffered material evidence in the belief that it wastrue, a lawyer
may subsequently come to know that the evidence is false. Or, a lawyer may be
surprised when the lawyer’s client, or another witness called by the lawyer, offers
testimony the lawyer knows to be false, either during the lawyer’s direct exami-
nation or in response to cross-examination by the opposing lawyer. In such situ-
ations or if the lawyer knows of the falsity of testimony elicited from the client
during a deposition, the lawyer must take reasonable remedial measures. In such
situations, the advocate’s proper course is to remonstrate with the client confi-
dentially, advise the client of the lawyer’s duty of candor to the tribunal and seek
the client’s cooperation with respect to the withdrawal or correction of the false
statements or evidence. If that fails, the advocate must take further remedial ac-
tion. If withdrawal from the representation is not permitted or will not undo the
effect of the false evidence, the advocate must make such disclosure to the tribu-
nal as is reasonably necessary to remedy the situation, even if doing so requires
the lawyer to reveal information that otherwise would be protected by Rule 1.6.
It is for the tribunal then to determine what should be done—making a statement
about the matter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave conse-
quences to the client, including not only a sense of betrayal but also loss of the
case and perhaps a prosecution for perjury. But the alternative is that the lawyer
cooperate in deceiving the court, thereby subverting the truth-finding process
which the adversary system is designed to implement. See Rule 1.2(d). Further-
more, unless it is clearly understood that the lawyer will act upon the duty to
disclose the existence of false evidence, the client cansimply reject the lawyer’s
advice to reveal the false evidence and insist that the lawyer keep silent. Thus,
the client could in effect coerce the lawyer into being a party to fraud on the
court.

Preserving Integrity of Adjudicative Process
[12] Lawyershave aspecial obligation to protecta tribunal against criminal
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or fraudulent conduct that undermines the integrity of the adjudicative process,
such as bribing, intimidating or otherwise unlawfully communicating with a wit-
ness, juror, court official or other participant in the proceeding, unlawfully de-
stroying or concealing documents or other evidence or failing to disclose infor-
mation to the tribunal when required by law to do so. Thus, paragraph (b) re-
quires a lawyer to take reasonable remedial measures, including disclosure if
necessary, whenever the lawyer knows that a person, including the lawyer’s cli-
ent, intends to engage, is engaging or has engaged in criminal or fraudulent con-
duct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidenceor false
statements of law and fact has to be established. The conclusion of the proceed-
ing is a reasonably definite point for the termination of the obligation. A pro-
ceeding has concluded within the meaning of this Rule when a final judgment in
the proceeding has been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate hasthe limited responsibility of presenting one
side of the matters that a tribunal should consider in reaching a decision; the
conflicting position is expected to be presented by the opposing party. However,
in an ex parte proceeding, such as an application for a temporary restraining or-
der, there is no balance of presentation by opposing advocates. The object of an
ex parte proceeding is nevertheless to yield a substantially just result. The judge
has an affirmative responsibility to accord the absent party just consideration.
The lawyer for the represented party has the correlative duty to make disclosures
of material facts known to the lawyer and that the lawyer reasonably believes are
necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer’s compliance with the duty of candor imposed by
this Rule does not require that the lawyer withdraw from the representation of a
client whose interests will be or have been adversely affected by the lawyer’s
disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek per-
mission of the tribunal to withdraw if the lawyer’s compliance with this Rule’s
duty of candor results in such an extreme deterioration of the client-lawyer rela-
tionship that the lawyer can no longer competently represent the client. Also see
Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seek a
tribunal’s permission to withdraw. In connection with a request for permission
to withdraw that is premised on a client’s misconduct, a lawyer may reveal in-
formation relating to the representation only to the extent reasonably necessary
to comply with this Rule or as otherwise permitted by Rule 1.6.
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RULE 3.4 Fairness to Opposing Party and Counsel

A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence or un-
lawfully alter, destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or assist another
person to do any such act;

(b) falsify evidence, counsel orassista witnessto testify falsely, or
offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal
except foran openrefusal based on an assertion that no valid obligation
exists;

(d) in pretrial procedure, make a frivolous discovery request or fail
to make a reasonably diligent effortto comply with a legally proper dis-
covery request by an opposing party;

(e) intrial,allude to any matter that the lawyer does not reasonably
believeis relevant or that will not be supported by admissible evidence,
assert personal knowledge of facts in issue except when testifying as a
witness, or state apersonal opinion asto the justness of a cause, the cred-
ibility of a witness, the culpability of a civil litigant or the guilt or inno-
cence of an accused; or

(f) request a person otherthan a client to refrain from voluntarily
giving relevant information to another party unless:

(1) the personisarelative oran employee or otheragent of a
client; and

(2) the lawyer reasonably believes that the person’s interests
will not be adversely affected by refraining from giving
such information.

Comment

[1] The procedure of the adversary system contemplates that the evidence
in a case is to be marshalled competitively by the contending parties. Fair com-
petition in the adversary system is secured by prohibitions against destruction or
concealment of evidence, improperly influencing witnesses, obstructive tactics
in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish
a claim or defense. Subjectto evidentiary privileges, the right of an opposing
party, including the government, to obtain evidence through discovery or subpoena
is an important procedural right. The exercise of that right can be frustrated if
relevant material is altered, concealed or destroyed. Applicable law in many ju-
risdictions makes it an offense to destroy material for purpose of impairing its
availability in a pending proceeding or one whose commencement can be fore-
seen. Falsifying evidence is also generally a criminal offense. Paragraph (a) ap-
plies to evidentiary material generally, including computerized information.
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[3] With regard to paragraph (b), it is not improper to pay a witness’ ex-
penses or to compensate an expert witness on terms permitted by law. The com-
mon-law rule in most jurisdictions is that it is improper to pay an occurrence
witness any fee for testifying and that it is improper to pay an expert witness a
contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to re-
frain from giving information to another party, for the employees may identify
their interests with those of the client. See also Rule 4.2.

RULE 3.5 Impartiality and Decorum of the Tribunal

A lawyer shall not:

(a) give orlend anything of value to a judge, official, or employee
ofatribunal exceptas permitted by the Kansas Code of Judicial Conduct
as it may, from time to time be adopted in Kansas, nor may a lawyer
attempt to improperly influence a judge, official or employee of a tribu-
nal, but a lawyer may make a contribution to the campaign fund of a
candidate for judicial office in conformity with the Kansas Code of Ju-
dicial Conduct;

(b) communicate or cause another to communicate with a member
of a jury or the venire from which the jury will be selected about the
matters under consideration other thanin the course of official proceed-
ings until after the discharge of the jury from further consideration of the
case;

(c) communicate or cause anotherto communicate as to the merits
of a cause with a judge or official before whom an adversary proceeding
is pending except:

(1) inthe course of official proceedings in the cause;

(2) in writing, if the lawyer promptly delivers a copy of the
writing to opposing counsel or to the adverse party if un-
represented;

(3) orally uponadequate notice to opposing counsel or the ad-
verse party if unrepresented;

(4) as otherwise authorized by law or court rule;

(d) engage in undignified or discourteous conduct degradingto a
tribunal.

[History: Am. (a) effective July 1, 2007; Am. (a) effective September
13,2016.]

Kansas Comment

[1] Rule 3.5 has imposed an absolute prohibition upon a lawyer giving or
lending anything of value to a judge or official, except as permitted by the Code
of Judicial Conduct. In other words, a lawyer may ethically give what a judge
may ethically receive.
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RULE 3.6 Trial Publicity

(a) A lawyerwho is participating or has participated in the investi-
gation or litigation of a matter shall not make an extrajudicial statement
that the lawyer knows or reasonably should know will be disseminated
by means of publiccommunicationand will have a substantial likelihood
of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a) a lawyer may state:

(1) the claim or defense involved and, except when prohibited
by law, the identity of the persons involved;

(2) information contained in a public record;

(3) thatan investigation of the matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and infor-
mation necessary thereto;

(6) a warningof danger concerning the behavior of a person
involved, when there is reason to believe that there exists
the likelihood of substantial harm to an individual or to the
public interest; and

(7) inacriminal case, inaddition to subparagraphs (1) through
(6):

(i) theidentity,residence, occupationandfamilystatusof
the accused;

(ii) if the accused has not been apprehended, information
necessary to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or
agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement
thatareasonable lawyer would believe is required to protect a clientfrom
the substantial undue prejudicial effect of recent publicity not initiated
by the lawyer or the lawyer’sclient. A statement made pursuant to this
paragraph shall be limited to such information as is necessary to mitigate
the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a
lawyer subjectto paragraph (a) shall make a statement prohibited by par-
agraph (a).

[History: Am. effective July 1, 2007.]

Comment

[1] Itis difficultto strike a balance between protecting the right to a fair
trial and safeguarding the right of free expression. Preserving the right to a fair
trial necessarily entails some curtailment of the information that may be dissem-
inated about a party prior to trial, particularly where trial by jury is involved. If
there were no such limits, the result would be the practical nullification of the
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protective effect of the rules of forensic decorum and the exclusionary rules of
evidence. On the other hand, there are vital social interests served by the free
dissemination of information about events having legal consequences and about
legal proceedings themselves. The public has a right to know about threats to its
safety and measuresaimed atassuringitssecurity. It also has a legitimate interest
in the conduct of judicial proceedings, particularly in matters of general public
concern. Furthermore, the subject matter of legal proceedings is often of direct
significance in debate and deliberation over questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in ju-
venile, domestic relations and mental disability proceedings, and perhaps other
types of litigation. Rule 3.4(c) requires compliance with such Rules.

[3] The Rule sets forth a basic general prohibition against a lawyer’s mak-
ing statements thatthe lawyer knows or should know will have a substantial like-
lihood of materially prejudicing an adjudicative proceeding. Recognizing that
the public value of informed commentary is great and the likelihood of prejudice
to a proceeding by the commentary of a lawyer who is not involved in the pro-
ceeding is small, the rule applies only to lawyers who are, or who have been,
involved in the investigation or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer’s state-
ments would not ordinarily be considered to present a substantial likelihood of
material prejudice and should notin any event be considered prohibited by the
general prohibition of paragraph (a). Paragraph (b) is notintended to be an ex-
haustive listing of the subjects upon which a lawyer may make a statement, but
statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than
notto have a material prejudicial effect on a proceeding, particularly when they
refer to a civil matter triable to a jury, a criminal matter, or any other proceeding
that could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or criminal record of a party, sus-
pectin a criminal investigation or witness, or the identity of a witness,
or the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the
possibility of a pleaof guilty to the offense or the existence or contents
of any confession, admission, or statement given by a defendant or
suspect or that person’s refusal or failure to make a statement;

(3) the performance or results of any examination or test or the refusal or
failure of a person to submitto an examination or test, or the identity
or nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in a
criminal case or proceeding that could result in incarceration;

(5) information that the lawyer knows or reasonably should know is likely
to be inadmissible as evidence in a trial and that would, if disclosed,
create a substantial risk of prejudicing an impartial trial; or

(6) the factthata defendant has been charged with a crime, unless there is
included therein a statement explaining that the charge is merely an
accusation and thatthe defendantis presumed innocentuntil and unless
proven guilty.
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[6] Another relevant factor in determining prejudice is the nature of the
proceeding involved. Criminal jury trials will be most sensitive to extrajudicial
speech. Civil trials may be less sensitive. Nonjury hearings and arbitration pro-
ceedings may be even less affected. The Rule will still place limitations on prej-
udicial comments in these cases, but the likelihood of prejudice may be different
depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question
underthis Rule may be permissible when they are made in response to statements
made publicly by another party, another party’s lawyer, or third persons, where
a reasonable lawyer would believe a public response is required in order to avoid
prejudice to the lawyer’s client. When prejudicial statements have been publicly
made by others, responsive statements may have the salutary effect of lessening
any resulting adverse impact on the adjudicative proceeding. Such responsive
statements should be limited to contain only such information as is necessary to
mitigate undue prejudice created by the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with
extrajudicial statements about criminal proceedings.

RULE 3.7 Lawyer as Witness

(a) Alawyershallnotactas anadvocate at a trial in which the law-
yer is likely to be a necessary witness except where:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal ser-
vices rendered in the case; or
(3) disqualification ofthe lawyer would work substantial hard-
ship on the client.
(b) A lawyer may act as an advocate in a trial in which another
lawyer in the lawyer’s firm is likely to be called as a witness unless pre-
cluded from doing so by Rule 1.7 or Rule 1.9.

Comment

[1] Combiningtherolesof advocate and witness can prejudice the tribunal
and the opposing party and can also involve a conflict of interest between the
lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be con-
fused or misled by a lawyer serving as both advocate and witness. The opposing
party has proper objection where the combination of roles may prejudice that
party’s right in the litigation. A witness is required to testify on the basis of per-
sonal knowledge, while an advocate is expected to explainand comment on ev-
idence given by others. It may not be clear whether a statement by an advocate-
witness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simulta-
neously servingasadvocate and necessary witness except in those circumstances
specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if
the testimony will be uncontested, the ambiguities in the dual role are purely
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theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the
extentand value of legal services rendered in the action in which the testimony
is offered, permittingthe lawyersto testify avoids the need fora second trial with
new counsel to resolve that issue. Moreover, in such a situation the judge has
first-hand knowledge of the matter in issue; hence, there is less dependence on
the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a
balancing is required between the interests of the client and those of the tribunal
and the opposing party. Whether the tribunal is likely to be misled or the oppos-
ing party is likely to suffer prejudice depends on the nature of the case, the im-
portance and probable tenor of the lawyer’s testimony, and the probability that
the lawyer’s testimony will conflict with that of other witnesses. Even if there is
risk of such prejudice, in determining whether the lawyer should be disqualified
due regard must be given to the effect of disqualification on the lawyer’s client
It is relevant that one or both parties could reasonably foresee that the lawyer
would probably be a witness. The conflict of interest principles stated in Rules
1.7, 1.9 and 1.10 have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as
advocate in atrial in which another lawyer in the lawyer’s firm will testify as a
necessary witness, paragraph (b) permits the lawyer to do so except in situations
involving a conflict of interest.

Conflict of Interest

[6] Indeterminingif itis permissible to act as advocate in a trial in which
the lawyer will be a necessary witness, the lawyer must also consider that the
dual role may give rise to a conflict of interest that will require compliance with
Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict between
the testimony of the client and that of the lawyer, the representation involves a
conflict of interest that requires compliance with Rule 1.7. This would be true
even though the lawyer might not be prohibited by paragraph (a) from simulta-
neously serving as advocate and witness because the lawyer’s disqualification
would work a substantial hardship on the client. Similarly, a lawyer who might
be permitted to simultaneously serve as an advocate and a witness by paragraph
(a)(3) might be precluded from doing so by Rule 1.9. The problem can arise
whether the lawyer is called as a witness on behalf of the client or is called by
the opposingparty. Determiningwhether or notsuch a conflictexistsis primarily
the responsibility of the lawyer involved. If there is a conflict of interest, the
lawyer must secure the client’s informed consent, confirmed in writing. In some
cases, the lawyer will be precluded from seeking the client’s consent. See Rule
1.7. See Rule 1.0(b) for the definition of “confirmed in writing” and Rule 1.0(f)
for the definition of “informed consent.”

[7] Paragraph (b) provides thata lawyer is not disqualified from serving
as an advocate because a lawyer with whom the lawyer is associated in a firm is
precluded from doing so by paragraph (a). If, however, the testifying lawyer
would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client
in the matter, other lawyers in the firm will be precluded from representing the
clientby Rule 1.10 unless the client gives informed consent under the conditions
stated in Rule 1.7.
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RULE 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a) refrainfrom prosecutinga charge that the prosecutor knows is
not supported by probable cause;

(b) make reasonable effortsto assure that the accused has been ad-
vised of the right to, and the procedure for obtaining, counsel and has
been given reasonable opportunity to obtain counsel;

(c) not seek to obtain froman unrepresented accused a waiver of
important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or infor-
mation known to the prosecutor that tendsto negate the guilt of the ac-
cused or mitigates the offense, and, in connection with sentencing, dis-
close to the defense and to the tribunal all unprivileged mitigating infor-
mation known to the prosecutor, except when the prosecutor is relieved
of this responsibility by a protective order of the tribunal; and

(e) notsubpoenaalawyerinagrand juryorothercriminal proceed-
ingto present evidence about a past or present clientunless the prosecu-
tor reasonably believes:

(1) theinformation sought is not protected from disclosure by
any applicable privilege;

(2) the evidence soughtis essential to the successful comple-
tion of an ongoing investigation or prosecution; and

(3) thereisno other feasible alternative to obtain the information;

(f) exceptforstatements that are necessary to inform the public of
the nature and extent of the prosecutor’s action and that serve a legiti-
mate law enforcementpurpose, refrain from making extrajudicial com-
ments that have a substantial likelihood of heightening public condem-
nation of the accused and exercise reasonable care to prevent investiga-
tors, law enforcement personnel, employees or other persons assisting or
associated with the prosecutor in a criminal case from making an extra-
judicial statement that the prosecutor would be prohibited from making
under Rule 3.6 or this Rule.

[History: Am. (e) and (f) effective July 1, 2007.]

Comment

[1] A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate. This responsibility carries with it specific obligations
to see that the defendant is accorded procedural justice and that guilt is decided
upon the basis of sufficientevidence. Precisely howfar the prosecutor is required
to go in this direction is a matter of debate and varies in different jurisdictions.
Many jurisdictions have adoptedthe ABA Standards of Criminal Justice Relating
to Prosecution Function, which in turn are the product of prolonged and careful
deliberation by lawyers experienced in both criminal prosecution and defense.
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Applicable law may require other measures by the prosecutor and knowing dis-
regard of those obligations or a systematic abuse of prosecutorial discretion could
constitute a violation of Rule 8.4.

[2] In some jurisdictions, a defendant may waive a preliminary hearing
and thereby lose a valuable opportunity to challenge probable cause. Accord-
ingly, prosecutors should not seek to obtain waivers of preliminary hearings or
other important pretrial rights from unrepresented accused persons. Paragraph
(c) does notapply, however, to an accused appearing pro se with the approval of
the tribunal. Nor does it forbid the lawful questioning of an uncharged suspect
who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek
an appropriate protective order fromthe tribunal if disclosure of information to
the defense could result in substantial harm to an individual or to the public in-
terest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in
grand jury and other criminal proceedings to those situations in which there is a
genuine need to intrude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudicatory pro-
ceeding. In the context of a criminal prosecution, a prosecutor’s extrajudicial
statement can create the additional problem of increasing public condemnation
of the accused. Although the announcement of an indictment, for example, will
necessarily have severe consequences for the accused, a prosecutor can, and
should, avoid comments which have no legitimate law enforcement purpose and
have a substantial likelihood of increasing public opprobrium of the accused.
Nothingin thisCommentis intended to restrict the statements which a prosecutor
may make which comply with Rule 3.6(b) or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which
relate to responsibilities regarding lawyers and nonlawyers who work for or are
associated with the lawyer’s office. Paragraph (f) reminds the prosecutor of the
importance of these obligations in connection with the unique dangers of im-
proper extrajudicial statements in a criminal case. In addition, paragraph (f) re-
quires a prosecutor to exercise reasonable care to prevent persons assisting or
associated with the prosecutor from making improper extrajudicial statements,
even when such persons are not under the direct supervision of the prosecutor.
Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues
the appropriate cautions to law-enforcement personnel and other relevant indi-
viduals.

RULE 3.9 Advocate in Nonadjudicative Proceedings

A lawyer representing a client before a legislative or administrative
tribunal in a nonadjudicative proceeding shall disclose that the appearance
is in a representative capacity and shall conform to the provisions of
Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
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Comment

[1] In representation before bodies such as legislatures, municipal coun-
cils, and executive and administrative agencies actingin arule-makingor policy-
making capacity, lawyers present facts, formulate issues and advance argument
in the matters under consideration. The decision-making body, like a court,
should be able to rely on the integrity of the submissions made to it. A lawyer
appearing before such a body should deal with the tribunal honestly and in con-
formity with applicable rules of procedure.

[2] Lawyershave noexclusiverightto appearbefore nonadjudicativebod-
ies, as they do beforea court. The requirements of this Rule therefore may subject
lawyers to regulations inapplicable to advocates who are not lawyers. However,
legislatures and administrative agencies have a right to expect lawyers to deal
with them as they deal with courts.

[3] This Rule does notapply to representation of a client in a negotiation
or other bilateral transaction with a governmental agency; representation in such
a transaction is governed by Rules 4.1 through 4.4.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
RULE 4.1 Truthfulness in Statements to Others

In the course of representing a clienta lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person;
or

(b) fail to disclose a material fact to a third person when disclosure
is necessary to avoid assistinga criminal or fraudulent act by a client,
unless disclosure is prohibited by or made discretionary under Rule 1.6.

Comment
Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a cli-
ent’s behalf, but generally has no affirmative duty to inform an opposing person
of relevant facts. A misrepresentation can occur if the lawyer incorporates or
affirms a statement of another person that the lawyer knows is false. Misrepre-
sentations can also occur by failure to act.

Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular statement
should be regarded as one of fact can depend on the circumstances. Under gen-
erally accepted conventions in negotiation, certain types of statements ordinarily
are not taken as statements of material fact. Estimates of price or value placed on
the subjectof atransaction and a party ’sintentions asto an acceptable settlement
of aclaim are in this category, and so is the existence of an undisclosed principal
except where nondisclosure of the principal would constitute fraud.

Fraud by Client
[3] Paragraph (b) recognizes that substantive law may require a lawyer to
disclose certain information to avoid being deemed to have assisted the client’s
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crime or fraud. The requirement of disclosure created by this paragraph is, how-
ever, subject to the obligations created by Rule 1.6.

RULE 4.2 Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate aboutthe
subjectof the representation with a person the lawyer knows to be rep-
resented by another lawyer in the matter, unless the lawyer hasthe con-
sent of the other lawyer oris authorized to do so by law or a court order.
[History: Am. effective July 1, 2007.]

Comment

[1] This Rule contributes to the proper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a matter
against possible overreaching by other lawyers who are participating in the mat-
ter, interference by those lawyers with the client-lawyer relationship and the un-
counselled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is repre-
sented by counsel concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or con-
sents to the communication. A lawyer must immediately terminate communica-
tion with a person if, after commencing communication, the lawyer learns that
the person is one with whom communication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a party, or an em-
ployee or agent of a party, concerning matters outside the representation. For
example, the existence of a controversy between a government agency and a pri-
vate party, or between two organizations, does not prohibita lawyer for either
from communicating with nonlawyer representatives of the other regarding a
separate matter. Nor does this Rule preclude communication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a
clientin the matter. A lawyer may not make a communication prohibited by this
Rule through the acts of another. See Rule 8.4(a). Parties to a matter may com-
municate directly with each other, and a lawyer is not prohibited from advising
a client concerning a communication that the client is legally entitled to make.
Also, a lawyer having independent justification for communicating with the
other party is permitted to do so. Communications authorized by law include, for
example, the right of a party to a controversy with a government agency to speak
with government officials about the matter.

[5] Communicationsauthorized by law may include communications by a
lawyer on behalf of a client who is exercising a constitutional or other legal right
to communicate with the government. Communications authorized by law may
also include investigative activities of lawyers representing governmental enti-
ties, directly orthrough investigative agents, prior to the commencement of crim-
inal or civil enforcement proceedings. When communicating with the accused in
a criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact thata communication
does not violate a state or federal constitutional right is insufficient to establish
that the communication is permissible under this Rule.
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[6] A lawyer who is uncertain whether a communication with a represented
person is permissible may seek a court order. A lawyer may also seek a court order
in exceptional circumstancesto authorize a communication that would otherwise
be prohibited by this Rule, for example, where communication with a person rep-
resented by counsel is necessary to avoid reasonably certain injury.

[7]1 In the case of a represented organization, this Rule prohibits commu-
nications with a constituent of the organization who supervises, directs or regu-
larly consults with the organization’s lawyer concerning the matter or has au-
thority to obligate the organization with respect to the matter or whose act or
omission in connection with the matter may be imputed to the organization for
purposes of civil orcriminal liability. Consentof the organization’s lawyer is not
required for communication with a former constituent. If a constituent of the or-
ganization is represented in the matter by his or her own counsel, the consent by
that counsel to a communication will be sufficient for purposes of this Rule.
Compare Rule 3.4(f). In communicating with a current or former constituent of
anorganization, alawyer mustnotuse methods of obtainingevidence thatviolate
the legal rights of the organization. See Rule 4.4.

[8] Theprohibitiononcommunications with arepresented person only ap-
plies in circumstances where the lawyer knows that the person is in fact repre-
sented in the matter to be discussed. This means that the lawyer has actual
knowledge of the fact of the representation; but such actual knowledge may be
inferred fromthe circumstances. See Rule 1.0(g). Thus, the lawyer cannot evade
the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not
known to be represented by counsel in the matter, the lawyer’s communications
are subject to Rule 4.3.

RULE 4.3 Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is disinter-
ested. When the lawyer knows or reasonably should know that the un-
represented person misunderstands the lawyer’s role in the matter, the
lawyer shall make reasonable efforts to correct the misunderstanding.

Comment

[1] An unrepresented person, particularly one not experienced in dealing
with legal matters, might assume that a lawyer is disinterested in loyalties or is a
disinterested authority on the law even when the lawyer represents a client. Dur-
ing the course of a lawyer’s representation of a client, the lawyer should not give
advice to an unrepresented person other than the advice to obtain counsel.

RULE 4.4 Respect for Rights of Third Persons

(a) In representinga client, a lawyer shall not use means that have
no substantial purpose otherthan to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal rights
of such a person.
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(b) A lawyer who receives a document or electronically stored in-
formation relating to the representation of the lawyer’s clientand knows
or reasonably should know that the document or electronically stored in-
formation was inadvertently sent shall promptly notify the sender.
[History: Am. (b) effective July 1,2007; Am. effective March 1,2014.]

Comment

[1] Responsibility to a client requires a lawyer to subordinate the interests
of othersto those of the client, butthatresponsibility does notimply thata lawyer
may disregard the rights of third persons. It is impractical to catalog all such
rights, but they include legal restrictions on methods of obtaining evidence from
third persons and unwarranted intrusion into privileged relationships, such as the
client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive a document
or electronically stored information that was mistakenly sent or produced by op-
posing parties or their lawyers. A document or electronically stored information
is inadvertently sent when it is accidentally transmitted, such as when an email
or letter is misaddressed or a document or electronically stored information is
accidentally included with information that was intentionally transmitted. If a
lawyer knows or reasonably should know that such a document or electronically
stored information was sent inadvertently, then this Rule requires the lawyer to
promptly notify the sender in order to permit that person to take protective
measures. Whetherthe lawyer isrequired to take additional steps, such asreturn-
ing the document or electronically stored information, is a matter of law beyond
the scope of these Rules, as is the question of whether the privileged status of a
document or electronically stored information has been waived. Similarly, this
Rule does not address the legal duties of a lawyer who receives a document or
electronically stored information that the lawyer knows or reasonably should
know may have been inappropriately obtained by the sending person. For pur-
poses of this Rule, “document or electronically stored information” includes, in
addition to paper documents, email and other forms of electronically stored in-
formation, including embedded data (commonly referred to as “metadata™), that
is subject to being read or put into readable form. Metadata in electronic docu-
ments creates an obligation under this Rule only if the receiving lawyer knows
or reasonably should know that the metadata was inadvertently sentto the re-
ceiving lawyer.

[3] Some lawyers may choose to returnadocumentor delete electronically
stored information unread, for example, when the lawyer learns before receiving
it that it was inadvertently sent. Where a lawyer is not required by applicable law
to do so, the decision to voluntarily return such a document or delete electroni-
cally stored information is a matter of professional judgment ordinarily reserved
to the lawyer. See Rules 1.2 and 1.4.
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LAW FIRMS AND ASSOCIATIONS

RULE 5.1 Responsibilities of Partners, Managers and Supervisory
Lawyers

(a) A partnerina law firm and a lawyer who individually or to-
gether with other lawyers possesses comparable managerial authority in
a law firm shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that all lawyers in the firm
conform to the rules of professional conduct.

(b) A lawyer having direct supervisory authority over another law-
yer shall make reasonable efforts to ensure that the other lawyer con-
forms to the rules of professional conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of
the rules of professional conduct if:

(1) thelawyer orders or, with knowledge of the specific con-
duct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial au-
thority in the law firm in which the other lawyer practices,
or has direct supervisory authority over the other lawyer,
and knows of the conduct at a time when its consequences
can be avoided or mitigated butfailsto take reasonable re-
medial action.

[History: Am. effective July 1, 2007.]

Comment

[1] Paragraph (a) appliesto lawyers who have managerial authority over
the professional work of a firm. See Rule 1.0(d). This includes members of a
partnership, the shareholders in a law firm organized as a professional corpora-
tion, and members of other associations authorized to practice law; lawyers hav-
ing comparable managerial authority in a legal services organization or a law
department of an enterprise or government agency; and lawyers who have inter-
mediate managerial responsibilities in a firm. Paragraph (b) applies to lawyers
who have supervisory authority over the work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm
to make reasonable efforts to establish internal policies and procedures designed
to provide reasonable assurance that all lawyers in the firm will conform to the
Rules of Professional Conduct. Such policies and procedures include those de-
signed to detect and resolve conflicts of interest, identify dates by which actions
must be taken in pending matters, account for client funds and property and en-
sure that inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the responsibility pre-
scribed in paragraph (a) can depend on the firm’s structure and the nature of its
practice. In a small firm of experienced lawyers, informal supervision and peri-
odic review of compliance with the required systems ordinarily will suffice. In a
large firm, or in practice situations in which difficult ethical problems frequently
arise, more elaborate measures may be necessary.Some firms, forexample, have
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a procedure whereby junior lawyers can make confidential referral of ethical
problems directly to a designated senior partner or special committee. See Rule
5.2. Firms, whether large or small, may also rely on continuing legal education
in professional ethics. In any event, the ethical atmosphere of a firm can influence
the conduct of all its members and the partners may not assume that all lawyers
associated with the firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility
for acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having
comparable managerial authority in a law firm, as well as a lawyer who hasdirect
supervisory authority over performance of specificlegal work by another lawyer.
Whether a lawyer has such supervisory authority in particular circumstances is a
question of fact. Partners and lawyers with comparable authority have at least
indirect responsibility for all work being done by the firm, while a partner or
manager in charge of a particular matter ordinarily also has supervisory respon-
sibility for the work of other firm lawyers engaged in the matter. Appropriate
remedial action by a partner or managing lawyer would depend on the immedi-
acy of involvement and the seriousness of the misconduct. A supervisor is re-
quired to intervene to prevent avoidable consequences of misconduct if the su-
pervisor knows that the misconduct occurred. Thus, if a supervising lawyer
knows that a subordinate misrepresented a matter to an opposing party in nego-
tiation, the supervisoraswell asthe subordinate hasa duty to correctthe resulting
misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a
violation of paragraph (b) on the part of the supervisory lawyer even though it
does not entail a violation of paragraph (c) because there was no direction, rati-
fication or knowledge of the violation.

[71 Apartfrom this Rule and Rule 8.4(a), a lawyer does not have discipli-
nary liability for the conduct of a partner, associate or subordinate. Whether a
lawyer may be liable civilly or criminally for another lawyer’s conduct is a ques-
tion of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers
do not alter the personal duty of each lawyer in a firm to abide by the Rules of
Professional Conduct. See Rule 5.2(a).

RULE 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyerisboundbytherulesof professional conduct notwith-
standing that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the rules of professional
conduct if that lawyer acts in accordance with a supervisory lawyer’s
reasonable resolution of an arguable question of professional duty.



ATTORNEY DISCIPLINE 405

Comment

[1] Although a lawyer is not relieved of responsibility for a violation by
the fact that the lawyer acted at the direction of a supervisor, that fact may be
relevant in determining whether a lawyer had the knowledge required to render
conducta violation of the Rules. For example, if a subordinate filed a frivolous
pleading at the direction of a supervisor, the subordinate would not be guilty of
a professional violation unless the subordinate knew of the document’s frivolous
character.

[2] When lawyers in a supervisor-subordinate relationship encounter a
matter involving professional judgment as to ethical duty, the supervisor may
assume responsibility for making the judgment. Otherwise a consistent course of
action or position could not be taken. If the question can reasonably be answered
only one way, the duty of both lawyers is clear and they are equally responsible
for fulfilling it. However, if the question is reasonably arguable, someone hasto
decide upon the course of action. That authority ordinarily reposes in the super-
visor, and a subordinate may be guided accordingly. For example, if a question
arises whether the interests of two clients conflict under Rule 1.7, the supervi-
sor’s reasonable resolution of the question should protect the subordinate profes-
sionally if the resolution is subsequently challenged.

RULE 5.3 Responsibilities Regarding Nonlawyer Assistance

With respect to a nonlawyer employed or retained by or associated
with a lawyer:

(a) apartnerand a lawyer who individually or together with other
lawyers possesses comparable managerial authority ina law firm shall
make reasonable efforts to ensure that the firm has in effect measures
givingreasonable assurance thatthe person’s conductis compatible with
the professional obligations of the lawyer;

(b) alawyerhavingdirectsupervisory authority over the nonlawyer
shall make reasonable efforts to ensure thatthe person’s conduct is com-
patible with the professional obligations of the lawyer; and

(c) alawyer shall be responsible for conduct of such a person that
would be a violation of the rules of professional conduct if engaged in
by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific
conduct, ratifies the conduct involved; or
(2) the lawyer is a partner or has comparable managerial au-
thority in the law firm in which the person is employed, or
has directsupervisory authority over the person, and knows
of the conductat a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial
action.
[History: Am. effective July 1, 2007; Am. effective March 1, 2014.]

Comment
[1] Paragraph (a) requires lawyers with managerial authority within a law
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firm to make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that nonlawyersin the firm and nonlawyers outside
the firm who work on firm mattersact in a way compatible with the professional
obligations of the lawyer. See Comment [6] to Rule 1.1 (retaining lawyers out-
side the firm) and Comment [1] to Rule 5.1 (responsibilities with respect to law-
yers within a firm). Paragraph (b) applies to lawyers who have supervisory au-
thority over such nonlawyers within or outside the firm. Paragraph (c) specifies
the circumstances in which a lawyer is responsible for the conduct of such
nonlawyers within or outside the firm that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer.

Nonlawyers Within the Firm

[2] Lawyers generally employ assistants in their practice, including secre-
taries, investigators, law student interns, and paraprofessionals. Such assistants,
whether employees or independent contractors, act for the lawyer in rendition of
the lawyer’s professional services. A lawyer must give such assistants appropri-
ate instruction and supervision concerning the ethical aspects of their employ-
ment, particularly regarding the obligation not to disclose information relating to
representation of the clientand should be responsible for their work product. The
measures employed in supervising nonlawyers should take account of the fact
that they do not have legal training and are not subject to professional discipline.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in
rendering legal services to the client. Examples include the retention of an inves-
tigative or paraprofessional service, hiring a document management company to
create and maintain a database for complex litigation, sending client documents
to a third party for printing or scanning, and using an Internet-based service to
store client information. When using such services outside the firm, a lawyer
must make reasonable efforts to ensure thatthe servicesare provided in amanner
that is compatible with the lawyer’s professional obligations. The extent of this
obligation will depend upon the circumstances, including the education, experi-
ence, and reputation of the nonlawyer; the nature of the services involved; the
terms of any arrangements concerning the protection of client information; and
the legal and ethical environments of the jurisdictions in which the services will
be performed, particularly with regard to confidentiality. See also Rules 1.1
(competence), 1.2 (allocation of authority), 1.4 (communication with client), 1.6
(confidentiality), 5.4(a) (professional independence of the lawyer), and 5.5(a)
(unauthorized practice of law). When retaining or directing a nonlawyer outside
the firm, a lawyer should communicate directions appropriate under the circum-
stances to give reasonable assurance that the nonlawyer’s conduct is compatible
with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service
provider outside the firm, the lawyer ordinarily should agree with the client con-
cerning the allocation of responsibility for monitoring as between the client and
the lawyer. See Rule 1.2. When making such an allocation in a matter pending
before a tribunal, lawyers and parties may have additional obligationsthat are a
matter of law beyond the scope of these Rules.
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RULE 5.4 Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlaw-
yer, except that:

(1) anagreementby a lawyer with the lawyer’s firm, partner,
or associate may provide for the payment of money, over a
reasonable period of time after the lawyer’s death, to the
lawyer’s estate or to one or more specified persons;

(2) alawyerwhoundertakesto complete unfinished legal busi-
ness of a deceased lawyer may pay to the estate of the de-
ceased lawyer that proportion of the total compensation
which fairly represents the services rendered by the de-
ceased lawyer;

(3) alawyeror law firm may include nonlawyer employees in
acompensation or retirement plan, even though the plan is
based in whole or in part on a profit-sharing arrangement;
and

(4) a lawyer may share court-awarded legal fees with a non-
profit organization that employed, retained or recom-
mended employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of
the activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs,
or pays the lawyer to render legal services for another to direct or regu-
late the lawyer’s professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional
corporation or association authorized to practice law for a profit, if:

(1) anonlawyer owns any interest therein, except that a fidu-
ciary representative of the estate of a lawyer may hold the
stock or interest of the lawyer for a reasonable time during
administration;

(2) anonlawyer isa corporate director or officer thereof or oc-
cupies the position of similar responsibility in any form of
association other than a corporation; or

(3) a nonlawyer has the right to direct or control the profes-
sional judgment of a lawyer.

[History: Am. effective July 1, 2007.]

Comment

[1] The provisions of this Rule express traditional limitations on sharing
fees. These limitations are to protect the lawyer’s professional independence of
judgment. Where someone other than the client pays the lawyer’s fee or salary,
or recommends employment of the lawyer, thatarrangementdoes not modify the
lawyer’s obligation to the client. As stated in paragraph (c), such arrangements
should not interfere with the lawyer’s professional judgment.



408 RuULES ADOPTED BY THE SUPREME COURT

[2] This Rule also expresses traditional limitations on permitting a third
party to direct or regulate the lawyer’s professional judgment in rendering legal
services to another. See also Rule 1.8(f) (lawyer may accept compensation from
a third party as long as there is no interference with the lawyer’s independent
professional judgment and the client gives informed consent).

RULE 5.5 Unauthorized Practice of Law: Multijurisdictional Prac-
tice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of
the regulation of the legal profession in that jurisdiction, or assist another
in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction
shall not:

(1) exceptasauthorized by these Rulesor other law (including
Kansas Supreme Court Rule 721), establish an office or
other systematic and continuous presence in this jurisdic-
tion for the practice of law; or

(2) holdouttothe public orotherwise represent that the lawyer
is admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction and not
disbarred or suspended from practice in any jurisdiction, may provide
legal services on a temporary basis in this jurisdiction that:

(1) are undertakenin association with a lawyer who is admit-
ted to practice in this jurisdiction and who actively partici-
pates in the matter;

(2) areservicesin or reasonably related to a pending or poten-
tial proceeding before a tribunal in this or another jurisdic-
tion, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or
reasonably expects to be so authorized;

(3) arein orreasonably related to a pending or potential arbi-
tration, mediation, or other alternative dispute resolution
proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer’s prac-
tice in a jurisdiction in which the lawyer is admitted to
practice and are not services for which the forum requires
pro hac vice admission; or

(4) are notwithin paragraphs (c)(2) or (c)(3) and arise out of
or are reasonably related to the lawyer’s practice ina juris-
diction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction or ina
foreign jurisdiction, and notdisbarred or suspended from practice in any
jurisdictionorthe equivalent thereof, may provide legal services through
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an office or other systematic and continuous presence in this jurisdiction
that:

(1) are provided tothe lawyer’semployer or its organizational
affiliates; are notservices for which the forum requires pro
hac vice admission; and, when performed by a foreign law-
yer and requires advice on the law of this or another juris-
diction or of the United States, suchadvice shall be based
upon the advice of a lawyer who is duly licensed and au-
thorized by thejurisdictionto provide suchadvice; and oth-
erwise complies with Kansas Supreme Court Rule 721; or

(2) areservices that the lawyer is authorized by federal law or
other law or rule to provide in this jurisdiction.

(e) For purposes of paragraph (d), the foreign lawyer must be a
member in good standing of a recognized legal profession in a foreign
jurisdiction, the members of which are admitted to practice as lawyersor
counselorsat law or the equivalent, and are subject to effective regula-
tion and discipline by a duly constituted professional body or a public
authority.

[History: Am. effective March 1, 2014.]

Comment

[1] A lawyer may practice law only in a jurisdiction in which the lawyer
is authorized to practice. A lawyer may be admitted to practice law in a jurisdic-
tion on a regular basis or may be authorized by court rule or order or by law to
practice for a limited purpose or on a restricted basis. Paragraph (a) applies to
unauthorized practice of law by a lawyer, whether through the lawyer’s direct
action or by the lawyer assisting another person. For example, a lawyer may not
assist a person in practicing law in violation of the rules governing professional
conduct in that person’s jurisdiction.

[2] The definition of the practice of law is established by law and varies
from one jurisdiction to another. Whatever the definition, limiting the practice of
law to members of the bar protects the public against rendition of legal services
by unqualified persons. This Rule does notprohibita lawyer from employing the
services of paraprofessionals and delegating functions to them, so long as the
lawyer supervises the delegated work and retains responsibility for his or her
work. See Rule 5.3.

[31 A lawyer may provide professional advice and instruction to nonlaw-
yers whose employment requires knowledge of the law; for example, claims ad-
justers, employees of financial or commercial institutions, social workers, ac-
countants, and persons employed in government agencies. Lawyers also may as-
sist independent nonlawyers, such as paraprofessionals, who are authorized by
the law of a jurisdiction to provide particular law-related services. In addition, a
lawyer may counsel nonlawyers who wish to proceed pro se.

[4] Otherthan as authorized by law or this Rule, a lawyer who is not ad-
mitted to practice generally in this jurisdiction violates paragraph (b)(1) if the
lawyer establishes an office or other systematic and continuous presence in this
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jurisdiction for the practice of law. Presence may be systematic and continuous
even if the lawyer is not physically present here. Such a lawyer must not hold
out to the public or otherwise represent that the lawyer is admitted to practice
law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another
United States jurisdiction, and not disbarred or suspended from practice in any
jurisdiction, may provide legal services on a temporary basis in this jurisdiction
under circumstances that do not create an unreasonable risk to the interests of
their clients, the public, or the courts. Paragraph (c) identifies four such circum-
stances. The fact that conduct is not so identified does not imply that the conduct
is or is not authorized. With the exception of paragraphs (d)(1) and (d)(2), this
Rule does not authorize a United States or foreign lawyer to establish an office
or other systematic and continuous presence in this jurisdiction without being
admitted to practice generally here.

[6] There is no single test to determine whether a lawyer’s services are
provided on a “temporary basis” in this jurisdiction, and may therefore be per-
missible under paragraph (c). Services may be “temporary”even though the law-
yer provides services in this jurisdiction on a recurring basis, or for an extended
period of time, as when the lawyer is representinga client in a single lengthy
negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice
law in any United States jurisdiction, which includes the District of Columbia
and any state, territory, or commonwealth of the United States. Paragraph (d)
also applies to lawyers admitted in a foreign jurisdiction. The word “admitted”
in paragraphs (c), (d), and (e) contemplates that the lawyer is authorized to prac-
tice in the jurisdiction in which the lawyer is admitted and excludesa lawyer who
while technically admitted is not authorized to practice, because, for example,
the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public
are protected if a lawyer admitted only in another jurisdiction associates with a
lawyer licensed to practice in this jurisdiction. For this paragraph to apply, how-
ever, the lawyer admitted to practice in this jurisdiction must actively participate
in and share responsibility for the representation of the client.

[9] Lawyers not admitted to practice generally in a jurisdiction may be
authorized by law or order of a tribunal or an administrative agency to appear
before the tribunal or agency. This authority may be granted pursuant to formal
rules governing admission pro hac vice or pursuantto informal practice of the
tribunal or agency. Under paragraph (c)(2), a lawyer does not violate this Rule
when the lawyer appears beforea tribunal or agency pursuant to such authority.
To the extent that a court rule or other law of this jurisdiction requires a lawyer
who is not admitted to practice in this jurisdiction to obtain admission pro hac
vice before appearing before a tribunal or administrative agency, this Rule re-
quires the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this
jurisdiction on a temporary basis does not violate this Rule when the lawyer en-
gages in conduct in anticipation of a proceedingor hearing in a jurisdiction in
which the lawyer is authorized to practice law or in which the lawyer reasonably
expects to be admitted pro hac vice. Examples of such conduct include meetings
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with the client, interviews of potential witnesses, and the review of documents.
Similarly, a lawyer admitted only in another jurisdiction may engage in conduct
temporarily in this jurisdiction in connection with pending litigation in another
jurisdiction in which the lawyer is or reasonably expects to be authorized to ap-
pear, including taking depositions in this jurisdiction.

[11] When alawyer hasbeen orreasonably expects to be admitted to appear
before a court or administrative agency, paragraph (c)(2) also permits conduct
by lawyers who are associated with that lawyer in the matter, but who do not
expect to appear before the court or administrative agency. For example, subor-
dinate lawyers may conduct research, review documents, and attend meetings
with witnesses in support of the lawyer responsible for the litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another
jurisdiction to perform services on a temporary basis in this jurisdiction if those
services are in or reasonably related to a pending or potential arbitration, media-
tion, or otheralternative dispute resolution proceedingin this or another jurisdic-
tion, if the services arise out of or are reasonably related to the lawyer’s practice
in ajurisdiction inwhich the lawyer isadmitted to practice. The lawyer, however,
must obtain admission pro hac vice in the case of a court-annexed arbitration or
mediation or otherwise if court rules or law so require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to
provide certain legal services on a temporary basis in this jurisdiction that arise
out of or are reasonably related to the lawyer’s practice in a jurisdiction in which
the lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These ser-
vices include both legal services and services that nonlawyers may perform but
that are considered the practice of law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the servicesarise out of or be
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer
is admitted. A variety of factors evidence such arelationship. The lawyer’s client
may have been previously represented by the lawyer, or may be resident in or
have substantial contacts with the jurisdiction in which the lawyer is admitted.
The matter, although involving other jurisdictions, may have a significant con-
nection with that jurisdiction. In other cases, significant aspects of the lawyer’s
work might be conducted in that jurisdiction or a significant aspect of the matter
may involve the law of that jurisdiction. The necessary relationship might arise
when the client’sactivities or the legal issues involve multiple jurisdictions, such
aswhenthe officers of amultinational corporationsurvey potential business sites
and seek the services of their lawyer in assessing the relative merits of each. In
addition, the services may draw on the lawyer’s recognized expertise developed
through the regular practice of law on behalf of clients in matters involvinga
particular body of federal, nationally uniform, foreign, or international law. Law-
yers desiring to provide pro bono legal services on a temporary basis in a juris-
diction that has been affected by a major disaster, but in which they are not oth-
erwise authorized to practice law, as well as lawyers from the affected jurisdic-
tion who seek to practice law temporarily in another jurisdiction, but in which
they are not otherwise authorized to practice law, should consult the American
Bar Association’s Model Court Rule on Provision of Legal Services Following
Determination of Major Disaster.
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[15] Paragraph (d) identifies two circumstances in which a lawyer who is
admitted to practice in another United States or a foreign jurisdiction, and is not
disbarred or suspended from practice in any jurisdiction, or the equivalent
thereof, may establish an office or other systematic and continuous presence in
this jurisdiction for the practice of law. Pursuant to paragraph (c) of this Rule, a
lawyeradmitted in any United States jurisdiction may also provide legal services
in this jurisdiction on a temporary basis. See also Model Rule on Temporary
Practice by Foreign Lawyers. Exceptas provided in paragraphs (d)(1) and (d)(2),
a lawyer who is admitted to practice law in another United States or foreign ju-
risdiction and who establishes an office or other systematic or continuous pres-
ence in this jurisdiction must become admitted to practice law generally in this
jurisdiction.

[16] Paragraph (d)(1) applies to a United States or foreign lawyer who is
employed by a clientto provide legal services to the client or its organizational
affiliates, i.e., entities that control, are controlled by, or are under common con-
trol with the employer. This paragraph does not authorize the provision of per-
sonal legal services to the employer’s officers or employees. The paragraph ap-
pliesto in-house corporate lawyers, government lawyers, and others who are em-
ployed to render legal services to the employer. The lawyer’s ability to represent
the employer outside the jurisdiction in which the lawyer is licensed generally
serves the interests of the employer and does not create an unreasonable risk to
the client and others because the employer is well situated to assess the lawyer’s
qualifications and the quality of the lawyer’s work. To further decrease any risk
to the client, when advising on the domestic law of a United States jurisdiction
or onthe law of the United States, the foreign lawyer authorized to practice under
paragraph (d)(1) of this Rule needs to base that advice on the advice of a lawyer
licensed and authorized by the jurisdiction.

[17] If an employed lawyer establishes an office or other systematic pres-
ence in this jurisdiction for the purpose of rendering legal services to the em-
ployer, the lawyer may be subjectto registration or other requirements, including
assessments for client protection funds and mandatory continuing legal educa-
tion. See also Kansas Supreme Court Rule 721, governing the admission of at-
torneys performing legal services for a single employer.

[18] Paragraph (d)(2) recognizesthata United States or foreign lawyer may
provide legal services in a jurisdiction in which the lawyer is not licensed when
authorized to do so by federal or other law, which includes statute, court rule,
executive regulation, or judicial precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs
(c) or (d) or otherwise is subject to the disciplinary authority of this jurisdiction.
See Rule 8.5.

[20] In some circumstances, a lawyer who practices law in this jurisdiction
pursuant to paragraphs (c) or (d) may have to inform the client that the lawyer is
notlicensed to practice law in this jurisdiction. For example, that may be required
when the representation occurs primarily in this jurisdiction and requires
knowledge of the law of this jurisdiction.

[21] Paragraphs (c) and (d) do not authorize communications advertising
legal servicesin thisjurisdiction by lawyerswho are admitted to practice in other
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jurisdictions. Whether and how lawyers may communicate the availability of
their services in this jurisdiction is governed by Rules 7.1 to 7.5.

RULE 5.6 Restrictions on Right to Practice

A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or other
similar type of agreement that restricts the rights of a lawyer to practice
after termination of the relationship, except an agreement concerning
benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer’s right to
practice is part of the settlement of a client controversy.

[History: Am. effective July 1, 2007.]

Comment

[1] An agreement restricting the right of lawyers to practice after leaving
a firm not only limits their professional autonomy but also limits the freedom of
clients to choose a lawyer. Paragraph (a) prohibits such agreements except for
restrictions incidentto provisions concerningretirementbenefits for service with
the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other
persons in connection with settling a claim on behalf of a client.

RULE 5.7 Responsibilities Regarding Law-Related Services

(a) A lawyer shall be subject to the Rules of Professional Conduct
with respect to the provision of law-related services, as defined in para-
graph (b), if the law-related services are provided:

(1) by the lawyer in circumstances that are not distinct from
the lawyer’s provision of legal services to clients; or

(2) in other circumstances by an entity controlled by the law-
yer individually or with others if the lawyer fails to take
reasonable measures to assure that a person obtaining the
law-related services knows that the services are not legal
services and that the protections of the client-lawyer rela-
tionship do not exist.

(b) Theterm“law-relatedservices” denotes services that might rea-
sonably be performed in conjunction withand in substance are related to
the provision of legal servicesandthatare not prohibited as unauthorized
practice of law when provided by a nonlawyer.

[History: New rule effective July 1, 2007.]

Comment

[1] When alawyer performs law-related services or controls an organiza-
tion that does so, there exists the potential for ethical problems. Principal among
these is the possibility that the person for whom the law-related services are per-



414 RuULES ADOPTED BY THE SUPREME COURT

formed fails to understand that the services may not carry with them the protec-
tions normally afforded as part of the client-lawyer relationship. The recipient of
the law-related services may expect, for example, that the protection of client
confidences, prohibitions against representation of persons with conflicting in-
terests, and obligations of a lawyer to maintain professional independence apply
to the provision of law-related services when that may not be the case.

[2] Rule 5.7 applies to the provision of law-related services by a lawyer
evenwhen the lawyer does notprovide any legal servicesto the person for whom
the law-related services are performed and whether the law-related services are
performedthrough a law firm or a separate entity. The Rule identifies the cir-
cumstances in which all of the Rules of Professional Conduct apply to the provi-
sion of law-related services. Even when those circumstances do not exist, how-
ever, the conduct of a lawyer involved in the provision of law-related services is
subject to those Rules that apply generally to lawyer conduct, regardless of
whether the conduct involves the provision of legal services. See, e.g., Rule 8.4.

[3] When law-related services are provided by a lawyer under circum-
stances that are not distinct from the lawyer’s provision of legal services to cli-
ents, the lawyer in providing the law-related services must adhere to the require-
ments of the Rules of Professional Conductas provided in paragraph (a)(1). Even
when the law-related and legal services are provided in circumstances that are
distinct from each other, for example through separate entities or different sup-
port staff within the law firm, the Rules of Professional Conductapply to the
lawyer as provided in paragraph (a)(2) unless the lawyer takes reasonable
measures to assure that the recipient of the law-related services knows that the
services are not legal services and that the protections of the client-lawyer rela-
tionship do not apply.

[4] Law-related services also may be provided through an entity that is
distinct from that through which the lawyer provides legal services. If the lawyer
individually or with others has control of such an entity’s operations, the Rule
requires the lawyer to take reasonable measures to assure that each person using
the services of the entity knows that the services provided by the entity are not
legal services and that the Rules of Professional Conduct that relate to the client-
lawyer relationship do notapply. A lawyer’s control of an entity extends to the
ability to direct its operation. Whether a lawyer has such control will depend
upon the circumstances of the particular case.

[5]1 When a client-lawyer relationship exists with a person who is referred
by a lawyer to a separate law-related service entity controlled by the lawyer, in-
dividually or with others, the lawyer must comply with Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2) to
assure that a person using law-related services understands the practical effect or
significance of the inapplicability of the Rules of Professional Conduct, the law-
yer should communicate to the person receiving the law-related services, in a
manner sufficient to assure that the person understands the significance of the
fact, that the relationship of the person to the business entity will not be a client-
lawyer relationship. The communication should be made before entering into an
agreement for provision of or providing law-related services, and preferably
should be in writing.
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[71 The burden is upon the lawyer to show that the lawyer has taken rea-
sonable measures under the circumstances to communicate the desired under-
standing. Forinstance, asophisticated user of law-related services, suchasa pub-
licly held corporation, may require a lesser explanation than someone unaccus-
tomed to making distinctions between legal services and law-related services,
such as an individual seeking tax advice from a lawyer-accountant or investiga-
tive services in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients of law-related
services, a lawyer should take special care to keep separate the provision of law-
related and legal services in order to minimize the risk that the recipient will
assume thatthe law-related services are legal services. The risk of such confusion
is especially acute when the lawyer renders both types of services with respect
to the same matter. Under some circumstances the legal and law-related services
may be so closely entwined that they cannot be distinguished from each other,
and the requirement of disclosure and consultation imposed by paragraph (a)(2)
of the Rule cannotbe met. Insuch a case a lawyer will be responsible for assuring
that both the lawyer’s conductand, to the extent required by Rule 5.3, that of
nonlawyer employees in the distinct entity that the lawyer controls complies in
all respects with the Rules of Professional Conduct.

[9] A broadrange of economicand other interests of clients may be served
by lawyers engaging in the delivery of law-related services. Examples of law-
related servicesinclude providingtitle insurance, financial planning, accounting,
trust services, real estate counseling, legislative lobbying, economic analysis, so-
cial work, psychological counseling, tax preparation, and patent, medical or en-
vironmental consulting.

[10] When a lawyer is obliged to accord the recipients of such services the
protections of those Rules that apply to the client-lawyer relationship, the lawyer
must take special care to heed the proscriptions of the Rules addressing conflict
of interest (Rules 1.7 through 1.11, especially Rules 1.7(a)(2) and 1.8(a), (b) and
(F)), and to scrupulously adhere to the requirements of Rule 1.6 relating to dis-
closure of confidential information. The promotion of the law-related services
must also in all respects comply with Rules 7.1 through 7.3, dealing with adver-
tising and solicitation. In that regard, lawyers should take special care to identify
the obligations that may be imposed as a result of a jurisdiction’s decisional law.

[11] When the full protections of all of the Rules of Professional Conduct
do not apply to the provision of law-related services, principles of law external
to the Rules, for example, the law of principal and agent, govern the legal duties
owed to those receiving the services. Those other legal principles may establish
a different degree of protection for the recipient with respect to confidentiality of
information, conflicts of interest and permissible business relationships with cli-
ents. See also Rule 8.4 (Misconduct).
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PUBLIC SERVICE
RULE 6.1 Pro Bono Public Service

A lawyer should render public interest legal service. A lawyer may
discharge this responsibility by providing professional services at no fee
or a reduced fee to persons of limited means or to public service or char-
itable groups or organizations, by service in activities for improving the
law, the legal system or the legal profession, and by financial support for
organizations that provide legal services to persons of limited means.

Comment

[1] The ABA House of Delegates has formally acknowledged “the basic
responsibility of each lawyer engaged in the practice of law to provide public
interest legal services” without fee, or at a substantially reduced fee, in one or
more of the followingareas: poverty law, civil rights law, public rights law, char-
itable organization representation and the administration of justice. The Rule ex-
presses that policy but is not intended to be enforced through disciplinary pro-
cess.

[2] The rights and responsibilities of individuals and organizations in the
United States are increasingly defined in legal terms. As a consequence, legal
assistance in coping with the web of statutes, rules and regulations is imperative
for persons of modest and limited means, as well as for the relatively well-to-do.

[3] The basic responsibility for providing legal services for those unable
to pay ultimately rests upon the individual lawyer, and personal involvement in
the problems of the disadvantaged can be one of the most rewarding experiences
in the life of a lawyer. Every lawyer, regardless of professional prominence or
professional workload, should findtime to participate in or otherwise supportthe
provision of legal services to the disadvantaged. The provision of free legal ser-
vices to those unable to pay reasonable fees continuesto be an obligation of each
lawyer as well as the profession generally, but the efforts of individual lawyers
are often not enough to meet the needs. Thus, it has been necessary for the pro-
fessionand governmentto institute additional programs to provide legal services.
Accordingly, legal aid offices, lawyer referral services and other related pro-
grams have been developed, and others will be developed by the profession and
government. Every lawyer should support all proper efforts to meet this need for
legal services.

RULE 6.2 Accepting Appointments

A lawyer shall notseek to avoid appointment by a tribunal to repre-
sent a person except for good cause, such as:

(a) representingthe clientis likely to result in violation of the rules
of professional conduct or other law;

(b) representingthe clientis likely to result in an unreasonable fi-
nancial burden on the lawyer; or
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(c) the client or the cause is so repugnant to the lawyer as to be
likely to impair the client-lawyer relationship or the lawyer’s ability to
represent the client.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or
cause the lawyer regards as repugnant. The lawyer’s freedom to select clients is,
however, qualified. All lawyers have a responsibility to assist in providing pro
bono publico service. See Rule 6.1. An individual lawyer fulfills this responsi-
bility by accepting a fair share of unpopular matters or indigent or unpopular
clients. A lawyer may also be subject to appointment by a court to serve unpop-
ular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an appointment to repre-
senta person who cannot afford to retain counsel or whose cause is unpopular.
Good cause exists if the lawyer could not handle the matter competently, see
Rule 1.1, orif undertakingthe representation wouldresultin an improper conflict
of interest, forexample,when the clientor the cause is so repugnantto the lawyer
as to be likely to impair the client-lawyer relationship or the lawyer’s ability to
represent the client. A lawyer may also seek to decline an appointment if ac-
ceptance would be unreasonably burdensome, for example, when it would im-
pose a financial sacrifice so great as to be unjust.

[3] Anappointed lawyer has the same obligations to the client as retained
counsel, including the obligations of loyalty and confidentiality, and is subject to
the same limitations on the client-lawyer relationship, such as the obligation to
refrain from assisting the client in violation of the Rules.

RULE 6.3 Membership in Legal Services Organization

A lawyer may serve as a director, officer or member of a legal ser-
vicesorganization,apart fromthe law firminwhich the lawyerpractices,
notwithstandingthat the organization serves persons having interests ad-
versetoaclientofthe lawyer. The lawyer shall not knowingly participate
in a decision or action of the organization:

(a) if participating in the decision or action would be incompatible
with the lawyer’s obligations to a client under Rule 1.7; or

(b) where the decisionor action could have a material adverse ef-
fect on the representation of a client of the organization whose interests
are adverse to a client of the lawyer.

[History: Am. effective March 11, 1999.]

Comment

[1] Lawyersshould be encouraged to support and participate in legal ser-
vice organizations. A lawyer who is an officer or a member of such an organiza-
tion does not thereby have a client-lawyer relationship with persons served by
the organization. However, there is potential conflict between the interests of
such persons and the interests of the lawyer’s clients. If the possibility of such
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conflict disqualified a lawyer from serving on the board of a legal services or-
ganization, the profession’sinvolvementin such organizations would be severely
curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the or-
ganization that the representation will not be affected by conflicting loyalties of
a member of the board. Established, written policies in this respect can enhance
the credibility of such assurances.

RULE 6.4 Law Reform Activities Affecting Client Interests

A lawyer may serve as a director, officer or member of an organi-
zation involved in reform of the law or its administration notwithstand-
ing that the reform may affect the interests of a client of the lawyer.
When the lawyer knows that the interests of a client may be materially
benefited by a decision inwhich the lawyer participates, the lawyer shall
disclose that fact but need not identify the client.

Comment

[1] Lawyers involved in organizations seeking law reform generally do
not have a client-lawyer relationship with the organization. Otherwise, it might
follow that a lawyer could not be involved in a bar association law reform pro-
gram that might indirectly affecta client. See also Rule 1.2(b). For example, a
lawyer specializing in antitrust litigation might be regarded as disqualified from
participating in drafting revisions of rules governing that subject. In determining
the nature and scope of participation in such activities, a lawyer should be mind-
ful of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is
professionally obligated to protect the integrity of the program by making an
appropriate disclosure within the organization when the lawyer knows a private
client might be materially benefited.

RULE 6.5 Limited Legal Services Through a Nonprofit or Court
Program

(a) A lawyer may provide pro bono or low-cost short-term, limited
legal services through a nonprofit or court program without expectation
by either the lawyer or the clientthat the lawyer will provide continuing
representation in the matter. The following provisions apply to providing
these services:

(1) Rules 1.7 and 1.9(a) apply only if the lawyer knows that
the representation of the client involves a conflict of inter-
est; and

(2) Rule 1.10 applies only if the lawyer knows that another
lawyer associated with the lawyer in a law firm is disqual-
ified by Rule 1.7 or 1.9(a) with respect to the matter.

(b) A lawyer’s participation in a program described in subsection (a)
will not preclude the lawyer’s firm under Rule 1.10 from representing a
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client with interests adverse to a client the lawyer represented through

[History: New rule adopted effective November 29, 2021.]

Comment

[1] Nonprofitand court programs through which lawyers provide pro bono
or low-cost short-term, limited legal services help people address their legal
problems without further representation by a lawyer. For example, a lawyer
might provide legal advice or help aperson complete legal forms through a legal -
advice hotline, advice-only clinic, or pro se counseling program. Alternatively,
a lawyer might participate in the Kansas Bar Association’s Ask-a-Lawyer pro-
gram that charges a fee of $2 per minute for a person to talk with an attorney. In
these programs, a lawyer-client relationship is established, but there is no expec-
tation that the lawyer’s representation of the client will continue beyond the lim-
ited consultation. Such programs are normally operated under circumstances in
which it is not feasible for a lawyer to systematically screen for conflicts of in-
terest as is generally required before undertaking a representation. See, e.g.,
Rules 1.7, 1.9, and 1.10.

[2] A lawyer who provides short-term, limited legal services under this rule
must secure the client’s informed consent to the limited scope of the representa-
tion. See Rule 1.2(c). Ifa pro bono or low-cost short-term, limited representation
would not be reasonable under the circumstances, the lawyer may offer advice
to the client but must also advise the client of the need for further assistance of
counsel. Except as provided in this rule, the Rules of Professional Conduct are
applicable to the limited representation, including Rules 1.6 and 1.9(c).

[3] A lawyer who is representing a client in the circumstances addressed by
this rule ordinarily is not able to systematically screen for conflicts of interest.
Subsection (a) requires compliance with Rules 1.7 or 1.9(a) only if the lawyer
knows that the representation presents a conflict of interest for the lawyer. Sub-
section (a) requires compliance with Rule 1.10 only if the lawyer knows that
another lawyer in the lawyer’s firm is disqualified in the matter by Rule 1.7 or
1.9(a).

[4] The limited nature of the services significantly reduces the risk of con-
flicts of interest with other matters being handled by the lawyer’s firm. Subsec-
tion (b) provides that Rule 1.10 is inapplicable to a representation governed by
this rule except as provided by subsection (a)(2). Subsection (a)(2) requires the
participating lawyer to comply with Rule 1.10 when the lawyer knows that the
lawyer’s firm is disqualified by Rule 1.7 or 1.9(a). By virtue of subsection (b),
however, a lawyer’s participation in a pro bono or low-cost short-term, limited
legal services program will not preclude the lawyer’s firm from undertaking or
continuing the representation of a client with interests adverse to a client being
represented by the lawyer through the program. Nor will the personal disqualifi-
cation of a lawyer participating in the program be imputed to other lawyers par-
ticipating in the program.

[5] After commencing a short-term, limited representation in accordance
with this rule, if a lawyer represents the client in the matter on an ongoing basis,
Rules 1.7, 1.9(a), and 1.10 become applicable.
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INFORMATION ABOUT LEGAL SERVICES
RULE 7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about
the lawyer or the lawyer’s services. A communication is false or mis-
leading if it:

(a) contains a material misrepresentation of fact or law, or omits a
fact necessary to make the statementconsidered as a whole not materi-
ally misleading;

(b) is likely to create an unjustified expectation about results the
lawyer can achieve, or states or implies that the lawyer can achieve re-
sults by meansthatviolate the rules of professional conduct or other law;
or

(c) compares the lawyer’s services with other lawyer’s services,
unless the comparison can be factually substantiated.

Comment

[1] This Rule governs all communications about a lawyer’s services, in-
cluding advertising permitted by Rule 7.2. Whatever means are used to make
known a lawyer’s services, statements about them should be truthful. The prohi-
bition in paragraph (b) of statements that may create “unjustified expectations”
would ordinarily preclude advertisements about results obtained on behalf of a
client, such as the amount of a damage award or the lawyer’s record in obtaining
favorable verdicts, and advertisements containing client endorsements. Such in-
formation may create the unjustified expectation that similar results can be ob-
tained for others without reference to the specific factual and legal circum-
stances.

[2] An advertisement that truthfully reports a lawyer’s achievements on
behalf of clients or former clients may be misleading if presented so as to lead a
reasonable personto form an unjustified expectation that the same results could
be obtained for other clients in similar matters without reference to the specific
factual and legal circumstances of each client’s case. Similarly, an unsubstanti-
ated comparison of the lawyer’s services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a
reasonable person to conclude that the comparison can be substantiated. The in-
clusion of an appropriate disclaimer or qualifying language may preclude a find-
ing that a statement is likely to create unjustified expectations or otherwise mis-
lead the public.

RULE 7.2 Advertising

(a) Subjecttothe requirements of Rules7.1and 7.3, a lawyer may
advertise services through written, recorded or electronic communica-
tion, including public media.
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(b) A copy or recording of an advertisement or communication
shall be keptfor two years after its last dissemination alongwith a record
of when and where it was used.

(c) A lawyer shall not give anything of value to a person for rec-
ommending the lawyer’s services, except that a lawyer may pay the rea-
sonable costof advertisements or communications permitted by this rule
and may pay the usual charges of a not-for-profit lawyer referral service
or other legal service organization.

(d) Anycommunication madepursuantto thisrule shall includethe
name of at least one lawyer responsible for its content.

[History: Am.effective March 11,1999; Am. (a) effective July 1,2007.]

Comment

[1] To assistthe publicin learning aboutand obtaininglegal services, law-
yers should be allowed to make known their services not only through reputation
but also through organized information campaigns in the form of advertising.
Advertising involves an active quest for clients, contrary to the tradition that a
lawyer should notseek clientele. However, the public’s need to know about legal
services can be fulfilled in part through advertising. This need is particularly
acute in the case of persons of moderate means who have not made extensive use
of legal services. The interestin expanding public information about legal ser-
vices ought to prevail over considerations of tradition. Nevertheless, advertising
by lawyers entails the risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a
lawyer’s name or firm name, address, email address, website, and telephone
number; the kinds of services the lawyer will undertake; the basis on which the
lawyer’s fees are determined, including prices for specific services and payment
and creditarrangements; a lawyer’s foreign language ability; names of references
and, with their consent, names of clients regularly represented; and other infor-
mation that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of spec-
ulation and subjective judgment. Some jurisdictions have had extensive prohibi-
tions against television and other forms of advertising, against advertising going
beyond specified facts about a lawyer, or against “undignified” advertising. Tel-
evision, the Internet, and other forms of electronic communication are now
among the most powerful media for getting information to the public, particu-
larly persons of low and moderate income; prohibiting television, Internet, and
other forms of electronic advertising, therefore, would impede the flow of infor-
mation about legal services to many sectors of the public. Limiting the infor-
mation that may be advertised has a similar effect and assumes that the bar can
accurately forecast the kind of information that the public would regard as rele-
vant. But see Rule 7.3(a) for the prohibition against a solicitation through a real-
time electronic exchange initiated by the lawyer.

[4] Neitherthis Rule norRule 7.3 prohibits communications authorized by
law, such as notice to members of a class in class action litigation.
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Record of Advertising

[5] Paragraph (b) requires that a record of the content and use of advertis-
ing be kept in order to facilitate enforcement of this Rule. It does not require that
advertising be subject to review prior to dissemination. Such a requirement
would be burdensome and expensive relative to its possible benefits and may be
of doubtful constitutionality.

Paying Others to Recommend a Lawyer

[6] Exceptas permitted under paragraph (c), lawyers are not permitted to
pay others for recommending the lawyer’s services or for channeling profes-
sional work in a manner that violates Rule 7.3. A communication contains a rec-
ommendation if itendorses or vouchers for a lawyer’s credentials, abilities, com-
petence, character, or other professional qualities. Paragraph (c), however, al-
lows a lawyer to pay for advertising and communications permitted by this Rule,
including the costs of printdirectory listings, on-line directory listings, newspa-
per ads, television and radio airtime, domain-name registrations, sponsorship
fees, Internet-based advertisements, and group advertising. A lawyer may com-
pensate employees, agents, and vendorswho are engaged to provide marketing
or client-development services, such as publicists, public-relations personnel,
business-development staff and website designers. Moreover, a lawyer may pay
others for generating client leads, such as Internet-based client leads, so long as
the lead generator does not recommend the lawyer, any payment to the lead gen-
erator is consistent with Rules 1.5(g) (division of fees) and 5.4 (professional in-
dependence of the lawyer), and the lead generator’s communications are con-
sistent with Rule 7.1 (communications concerning a lawyer’s services). To com-
ply with Rule 7.1, a lawyer must not pay a lead generator that states, implies, or
creates a reasonable impression that it is recommending the lawyer, or has ana-
lyzed a person’s legal problems when determining which lawyer should receive
the referral. See also Rule 5.3 (duties of lawyers and law firms with respect to
the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules
through the acts of another).

[71 A lawyer may pay the usual charges of a legal service plan or a not-
for-profit or qualified lawyer referral service. A legal service plan is a prepaid or
group legal service plan or a similar delivery system that assists people who seek
to secure legal representation. A lawyer referral service, on the other hand, isany
organization that holds itself out to the public as a lawyer referral service. Such
referral services are understood by the public to be consumer-oriented organiza-
tions that provide unbiased referrals to lawyers with appropriate experiencein
the subject matter of the representation and afford other client protections, such
as complaint procedures or malpractice insurance requirements. Consequently,
this Rule only permits a lawyer to pay the usual charges of a not-for-profit or
qualified lawyer referral service. A qualified lawyer referral service is one that
is approved by an appropriate regulatory authority as affording adequate protec-
tions for the public. See, e.g., the American Bar Association’s Model Supreme
Court Rules Governing Lawyer Referral Services and Model Lawyer Referral
and Information Service Quality Assurance Act (requiringthatorganizationsthat
are identified as lawyer referral services [i] permitthe participation of all lawyers
whoare licensed and eligible to practice in the jurisdiction and who meetreason-
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able objective eligibility requirements as may be established by the referral ser-
vice forthe protection of the public; [ii] require each participating lawyer to carry
reasonably adequate malpractice insurance; [iii] act reasonably to assess client
satisfaction and address client complaints; and [iv] do not make referrals to law-
yers who own, operate or are employed by the referral service).

[8] A lawyer who accepts assignments or referrals from a legal service
plan or referrals from a lawyer referral service must act reasonably to assure that
the activities of the plan or service are compatible with the lawyer’s professional
obligations. See Rule 5.3. Legal service plans and lawyer referral services may
communicate with the public, but such communication must be in conformity
with these Rules. Thus, advertising must not be false or misleading, as would be
the case if the communications of a group advertising program or a group legal
services plan would mislead the public to think that it was a lawyer referral ser-
vice sponsored by a state agency or bar association. Nor could the lawyer allow
in-person, telephonic, or real-time contacts that would violate Rule 7.3.

RULE 7.3 Solicitation of Clients

(a) A lawyer shall not by in-person, live telephone, or real-time
electronic contact solicit professional employment when a significant
motive for the lawyer’sdoingso is the lawyer’s pecuniary gain, unless
the person contacted:

(1) isalawyer; or
(2) hasafamily, close personal, or prior professional relation-
ship with the lawyer.

(b) A lawyer shall not solicit professional employment by written,
recorded or electronic communicationor by in-person, telephone or real-
time electronic contact even when not otherwise prohibited by paragraph
(a), if:

(1) thetarget of the solicitation has made known to the lawyer
a desire not to be solicited by the lawyer; or
(2) thesolicitation involves coercion, duress, or harassment.

(c) Every written, recorded, or electronic communication from a
lawyer soliciting professional employment from anyone known to be in
need of legal service in a particular matter shall include the words “Ad-
vertising Material” on the outside envelope, if any, and at the beginning
and ending of any recorded or electronic communication, unless the re-
cipientof the communicationis a person specified in paragraphs (a)(1)
or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer
may participate withaprepaid or group legal service plan operated by an
organization not owned or directed by the lawyer which uses in-person
or telephone contact to solicit memberships or subscriptions for the plan
from persons who are not known to need legal services in a particular
matter covered by the plan.

[History: Am. effective March 11, 1999; Am. effective July 1, 2007;
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Am. effective March 1,2014.]

Comment

[1] A solicitation is a targeted communication initiated by the lawyer that
is directed to a specific person and that offers to provide, or can reasonably be
understood as offering to provide, legal services. In contrast, a lawyer’scommu-
nication typically does not constitute a solicitation if it is directed to the general
public, such as through a billboard, an Internet banner advertisement, a website
or atelevision commercial; is in response to a request for information; or is au-
tomatically generated in response to Internet searches.

[2] There is a potential for abuse when a solicitation involves direct in-
person, live telephone or real-time electronic contact by a lawyer with someone
known to need legal services. These forms of contact subject a person to the
private importuning of the trained advocate in a direct interpersonal encounter.
The person, who may already feel overwhelmed by the circumstances givingrise
to the need for legal services, may find it difficult fully to evaluate all available
alternatives with reasoned judgment and appropriate self-interest in the face of
the lawyer’s presence and insistence upon being retained immediately. The situ-
ation is fraught with the possibility of undue influence, intimidation, and over-
reaching.

[3] This potential for abuse inherent in direct in-person, live telephone, or
real-time electronic solicitation justifies its prohibition, particularly since law-
yers have alternative means of conveying necessary information to those who
may be in need of legal services. In particular, communications can be mailed or
transmitted by email or other electronic means that do not involve real-time con-
tact and do not violate other laws governing solicitations. These forms of com-
munication and solicitations make it possible for the public to be informed about
the need for legal services, and about the qualifications of available lawyers and
law firms, without subjecting the public to direct in-person, telephone or real-
time electronic persuasion that may overwhelm the person’s judgment.

[4] The use of general advertising and written, recorded, or electronic
communications to transmit information from lawyer to the public, rather than
direct in-person, live telephone, or real-time electronic contact, will help to as-
sure that the information flows cleanly as well as freely. The contents of adver-
tisementsand communications permitted under Rule 7.2 can be permanently rec-
orded so that they cannot be disputed and may be shared with others who know
the lawyer. This potential forinformal review is itself likely to help guard against
statements and claims that might constitute false and misleading communica-
tions, in violation of Rule 7.1. The contents of direct in-person, live telephone,
or real-time electronic contact can be disputed and may not be subject to third-
party scrutiny. Consequently, they are much more likely to approach (and occa-
sionally cross) the dividing line between accurate representations and those that
are false and misleading.

[5] Thereisfarlesslikelihoodthata lawyerwould engage in abusive prac-
tices againsta former client, or a person with whom the lawyer has a close per-
sonal or family relationship, or in situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain. Nor is there a serious po-
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tential for abuse when the person contacted is a lawyer. Consequently, the gen-
eral prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not appli-
cable in those situations. Also, paragraph (a) is not intended to prohibit a lawyer
from participating in constitutionally protected activities of public or charitable
legal-service organizations or bona fide political, social, civic, fraternal, em-
ployee, or trade organizations whose purposes include providing or recommend-
ing legal services to their members or beneficiaries.

[6] Buteven permitted formsof solicitation can be abused. Thus, any so-
licitation which contains information that is false or misleading within the mean-
ing of Rule 7.1; which involves coercion, duress, or harassmentwithin the mean-
ing of Rule 7.3(b)(2); or which involves contact with someone who has made
known to the lawyer a desire notto be solicited by the lawyer within the meaning
of Rule 7.3(b)(1) is prohibited. Moreover, if after sending a letter or other com-
munication as permitted by Rule 7.2 the lawyer receives no response, any further
effort to communicate with the recipient of the communication may violate the
provisions of Rule 7.3(b).

[7]1 This rule is not intended to prohibit a lawyer from contacting repre-
sentatives of organizations or groups that may be interested in establishing a
group or prepaid legal plan for their members, insureds, beneficiaries, or other
third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer’s firm is
willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves. Rather, it is usually addressed to an indi-
vidualactingin afiduciary capacity seekingasupplier of legal services for others
who may, if they choose, become prospective clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating with
such representatives and the type of information transmitted to the individual are
functionallysimilarto and serve the same purpose as advertising permitted under
Rule 7.2.

[8] TherequirementinRule 7.3(c) thatcertain communications be marked
“Advertising Material” does not apply to communications sent in response to
requests of potential clients or their spokespersons or sponsors. General an-
nouncements by lawyers, including changes in personnel or office location, do
not constitute communications soliciting professional employment froma client
known to be in need of legal services within the meaning of this Rule.

[9] Paragraph (d) of this Rule permits a lawyer to participate with an or-
ganization which uses personal contact to solicit members for its group or pre-
paid legal service plan, provided that the personal contact is not undertaken by
any lawyer who would be a provider of legal services through the plan. The or-
ganization must not be owned by or directed (whether as manager or otherwise)
by any lawyer or law firm that participates in the plan. For example, paragraph
(d) would not permit a lawyer to create an organization controlled directly or
indirectly by the lawyer and use the organization for the in-person or telephone
solicitation of legal employment of the lawyer through membershipsin the plan
or otherwise. The communication permitted by these organizations also must not
be directed to a person known to need legal services in a particular matter, but is
to be designed to inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal service plan must
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reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2,
and 7.3(b). See 8.4(a).

RULE 7.4 Communication of Fields of Practice

(a) A lawyer may communicate the fact that the lawyer does or
does not practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the
United States Patentand Trademark Office may use the designation “Pa-
tent Attorney” or a substantially similar designation.

(c) A lawyerengaged in Admiralty practice may use the designa-
tion “Admiralty,” “Proctor in Admiralty” or a substantially similar des-
ignation.

(d) A lawyer shall not state or imply that a lawyer is certifiedas a
specialist in a particular field of law, unless:

(1) thelawyer has been certified as a specialist by an organi-
zation that has been approved by an appropriate state au-
thority or thathas been accredited by the AmericanBar As-
sociation; and

(2) the name of the certifying organization is clearly identified
in the communication.

[History: Am. (b), (c), and (d) effective July 1, 2007.]

Comment

[1] Paragraph (a) of thisRule permitsa lawyer to indicate areas of practice
in communications about the lawyer’s services; for example, in a telephone di-
rectory or other advertising. If a lawyer practices only in certain fields, or will
not accept matters except in such fields, the lawyer is permitted so to indicate.
However, stating that the lawyer is a “specialist” is not permitted. This term has
acquired a secondary meaning implying formal recognition as a specialist
Hence, use of this term may be misleading unless the lawyer is certified or rec-
ognized in accordance with procedures in the state where the lawyer is licensed
to practice.

[2] Paragraph (b) recognizes the long-established policy of the Patent and
Trademark Office for the designation of lawyers practicing before the Office.
Paragraph (c) recognizes that designation of Admiralty practice has a long his-
torical tradition associated with maritime commerce and federal courts.

[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a
specialistin a field of law if such certification is granted by an organization ap-
proved by an appropriate state authority or accredited by the American Bar As-
sociation or another organization, such as a state bar association, that has been
approved by the state authority to accredit organizations that certify lawyers as
specialists. Certification signifies that an objective entity has recognized an ad-
vanced degree of knowledge and experience in the specialty area greater than is
suggested by general licensure to practice law. Certifying organizations may be
expected to apply standards of experience, knowledge and proficiency to insure
thata lawyer’s recognition as a specialist is meaningful and reliable. In order to
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insure that consumers can obtain access to useful information about an organiza-
tion granting certification, the name of the certifying organization must be in-
cluded in any communication regarding the certification.

RULE 7.5 Firm Names and Letterheads

(a) A lawyer shall not use a firm name, letterhead or other profes-
sional designationthat violates Rule 7.1. A trade name may be used by
a lawyer in private practice if it does not imply a connection with a gov-
ernment agency or with a public or charitable legal services organization
and is not otherwise in violation of Rule 7.1.

(b) A law firmwith officesin more than one jurisdiction may use
the same name in each jurisdiction, but identification of the lawyers in
an office of the firmshall indicate the jurisdictional limitations on those
not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used
inthe name ofa law firm, or incommunications on its behalf, duringany
substantial period in which the lawyer is not actively and regularly prac-
ticing with the firm.

(d) Lawyers may state or imply that they practice in a partnership
or other organization only when that is the fact.

Comment

[1] A firm may be designated by the names of all or some of its members,
by the names of deceased members wherethere has been a continuingsuccession
in the firm’s identity or by a trade name such as the “ABC Legal Clinic.” A
lawyer or law firm may also be designated by a distinctive website. Although the
United States Supreme Court has held that legislation may prohibit the use of
trade names in professional practice, use of such names in law practice is ac-
ceptable as long as it is not misleading. If a private firm uses a trade name that
includes a geographical name such as “Springfield Legal Clinic,” an express dis-
claimer thatitis a public legal aid agency may be required to avoid a misleading
implication. It may be observed that any firm name including the name of a de-
ceased partner is, strictly speaking, a trade name. The use of such namesto des-
ignate law firms has proven a useful means of identification. However, it is mis-
leading to use the name of a lawyer not associated with the firm or a predecessor
of the firm.

[2] With regard to paragraph (d), lawyers sharing office facilities, but who
are not in fact partners, may not denominate themselves as, for example, “Smith
and Jones,” for that title suggests partnership in the practice of law.

MAINTAINING THE INTEGRITY OF THE PROFESSION
RULE 8.1 Bar Admission and Disciplinary Matters

An applicantforadmissionto the bar,oralawyer in connectionwith
a bar admission application or in connection with a disciplinary matter,
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shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension
known by the person to have arisen in the matter, or knowingly fail to
respond to a lawful demand for information from an admissions or dis-
ciplinary authority, except that this rule does not require disclosure of
information otherwise protected by Rule 1.6.

Comment

[1] The duty imposed by this Rule extends to persons seeking admission
to the bar as well as to lawyers. Hence, if a person makes a material false state-
ment in connection with an application for admission, it may be the basis for
subsequent disciplinary action if the person is admitted, and in any event may be
relevant in a subsequentadmission application. The duty imposed by this Rule
applies to a lawyer’s own admission or discipline as well as that of others. Thus,
it is a separate professional offense for a lawyer to knowingly make a misrepre-
sentation or omission in connection with a disciplinary investigation of the law-
yer’s own conduct. Paragraph (b) of this Rule also requires correction of any
prior misstatement in the matter that the applicant or lawyer may have made and
affirmative clarification of any misunderstanding on the part of the admissions
or disciplinary authority of which the person involved becomes aware.

[2] This Rule is subjectto the provisions of the Fifth Amendment of the
United States Constitution and corresponding provisions of state constitutions.
A person relying on such a provision in response to a question, however, should
do so openly and not use the right of nondisclosure as a justification for failure
to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or repre-
senting a lawyer who is the subject of a disciplinary inquiry or proceeding, is
governed by the rulesapplicable to the client-lawyer relationship, including Rule
1.6 and, in some cases, Rule 3.3.

RULE 8.2 Judicial and Legal Officials

(a) A lawyer shall not make a statement that the lawyer knows to
be false or with reckless disregard as to its truth or falsity concerning the
qualifications or integrity of a judge, adjudicatory officer or public legal
officer, or of a candidate for election or appointment to judicial or legal
office.

(b) A lawyer who is a candidate for judicial office shall comply
with the applicable provisions of the code of judicial conduct.

Comment

[1] Assessmentby lawyers are relied on in evaluating the professional or
personal fitness of persons being considered for election or appointment to judi-
cial office and to public legal offices, such as attorney general, prosecuting at-
torney and public defender. Expressing honest and candid opinions on such mat-
ters contributes to improving the administration of justice. Conversely, false
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statements by a lawyer can unfairly undermine public confidence in the admin-
istration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by
applicable limitations on political activity.

[3] To maintain the fairand independentadministration of justice, lawyers
are encouraged to continue traditional efforts to defend judges and courts un-
justly criticized.

RULE 8.3 Reporting Professional Misconduct

(a) A lawyer having knowledge of any action, inaction, or conduct
which in his or her opinion constitutes misconduct of an attorney under
these rules shall inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of
applicable rules of judicial conduct that raises a substantial question as
to the judge’s fitness for office shall inform the appropriate authority.

(c) This rule does not require disclosure of information otherwise
protected by Rule 1.6. In addition, a lawyer is not required to disclose
information concerning any suchviolationwhich is discovered through
participation in a Substance Abuse Committee, Service to the Bar Com-
mittee or similar committee sponsored by a state or local bar association,
or by participation in a self-help organization such as Alcoholics Anon-
ymous, through which aid is rendered to another lawyer who may be
impaired in the practice of law.

[History: Am. (a) effective March 11, 1999; Am. (b) effective July 1,
2007.]

Comment

[1] Self-regulation of the legal profession requires that members of the
profession initiate disciplinary investigation when they know of a violation of
the Rules of Professional Conduct. Lawyers have a similar obligation with re-
spectto judicial misconduct. An apparently isolated violation may indicate a pat-
tern of misconduct that only a disciplinary investigation can uncover. Reporting
a violation is especially important where the victim is unlikely to discover the
offense.

[2] A-reportabout misconduct is not required where it would involve vio-
lation of Rule 1.6. However, a lawyer should encourage a client to consent to
disclosure where it would not substantially prejudice the client’s interests.

[3] The duty to report professional misconduct does not apply to a lawyer
retained to represent a lawyer whose professional conduct is in question. Such a
situation is governed by the rules applicable to the client-lawyer relationship.

[4] Information abouta lawyer’s or judge’s misconduct or fitness may be
received by a lawyer in the course of that lawyer’s participation in an approved
lawyers or judges assistance program. In that circumstance, providing for an ex-
ception to the reporting requirements of paragraphs (a) and (b) of this Rule en-
courages lawyers and judges to seek treatment through such a program. Con-
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versely, without such an exception, lawyersand judges may hesitate to seek as-
sistance from these programs, which may then result in additional harm to their
professional careersand additional injury to the welfare of clientsand the public.
These Rules do not otherwise address the confidentiality of information received
by a lawyer or judge participating in an approved lawyers assistance program;
such an obligation, however, may be imposed by the rules of the program or
other law.

Kansas Comment

[5] Substance Abuse Committees have earned an important position in the
organization of bar association activities and render a valuable and important
service to the profession and the public. As such, these committees and other
recognized self-help organizations, and the lawyers who serve on them, should
be allowed to function without fear of the requirement to report every violation
which might be uncovered during the course of their service. To provide other-
wise might inhibit free and open communication by the incapacitated lawyer and
result in neglected matters remaining so. In this instance, the Kansas Committee
feels that the public is better served by providing a measure of confidentiality to
the incapacitated lawyer’s communications with those who would help the law-
yer in serving clients.

RULE 8.4 Misconduct

It is professional misconduct for a lawyer to:

(a) Violate or attempt to violate the rules of professional conduct,
knowingly assist or induce anotherto do so, or do so through the acts of
another;

(b) commit a criminal act that reflects adversely on the lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or mis-
representation;

(d) engage in conduct that is prejudicial to the administration of
justice;

(e) state orimply an ability to influence improperly a government
agency or official;

(f) knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law; or

(9) engage inany other conduct that adversely reflects on the law-
yer’s fitness to practice law.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to vio-
late the Rules of Professional Conduct, knowingly assist or induce another to do
so or do so through the acts of another, as when they request or instruct an agent
to do so on the lawyer’s behalf. Paragraph (a), however, does not prohibit a law-
yer from advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice
law, such as offenses involving fraud and the offense of willful failure to file an
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income tax return. However, some kinds of offense carry no such implication.
Traditionally, the distinction was drawn in terms of offenses involving “moral
turpitude.” That concept can be construed to include offenses concerning some
matters of personal morality, suchasadultery and comparable offenses, thathave
no specific connection to fitness for the practice of law. Although a lawyer is
personally answerable to the entire criminal law, a lawyer should be profession-
ally answerable only for offenses that indicate lack of those characteristics rele-
vant to law practice. Offenses involving violence, dishonesty, or breach of trust,
or serious interference with the administration of justice are in that category. A
pattern of repeated offenses, even ones of minor significance when considered
separately, can indicate indifference to legal obligation.

[3] A lawyer may refuse to comply with an obligation imposed by law
upon a good faith belief that no valid obligation exists. The provisions of Rule
1.2(d) concerning a good faith challenge to the validity, scope, meaning or ap-
plication of the law apply to challenges of legal regulation of the practice of law.

[4] Lawyers holding public office assume legal responsibilities going be-
yond those of other citizens. A lawyer’s abuse of public office can suggest an
inability to fulfill the professional role of attorney. The same is true of abuse of
positions of private trust such as trustee, executor, administrator, guardian, agent
and officer, director or manager of a corporation or other organization.

RULE 8.5 Jurisdiction

A lawyer admitted to practice in this jurisdiction is subject to the
disciplinary authority of this jurisdiction although engaged in practice
elsewhere.

Comment

[1] Inmodern practice lawyers frequently act outside the territorial limits
of the jurisdiction in which they are licensed to practice, either in another state
or outside the United States. In doing so, they remain subject to the governing
authority of the jurisdiction in which they are licensed to practice. If their activity
in another jurisdiction is substantial and continuous, it may constitute practice of
law in that jurisdiction. See Rule 5.5.

[2] If the rules of professional conduct in the two jurisdictions differ, prin-
ciples of conflict of laws may apply. Similar problems can arise when a lawyer
is licensed to practice in more than one jurisdiction.

[3] Where the lawyer is licensed to practice law in two jurisdictions which
impose conflicting obligations, applicable rules of choice of law may govem the
situation. A related problem arises with respect to practice before a federal tribu-
nal, where the general authority of the states to regulate the practice of law must
be reconciled with such authority as federal tribunals may have to regulate prac-
tice before them.
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Rule 241

RULE RELATING TO THE LAWYERS’ FUND FOR CLIENT

PROTECTION

(a) Purpose and Scope.

1)

()

®3)

(4)

The purpose of the Lawyers’ Fund for Client Protection is to
promote public confidence in the administration of justice and
the integrity of the legal profession by reimbursing the loss to a
clientcaused by the dishonest conduct of alawyeradmittedand
licensed to practice law in Kansas when the loss occursin the
course of a lawyer-client relationship between the lawyer and
the claimant.

The Supreme Court, in the exercise of its inherent power to
oversee the administration of justice and to regulate the practice
of law and Kansas attorneys in the exercise of their professional
responsibility, finds the need to participate in collectiv e efforts
of the barto reimburse and to protect, insofaras reasonably pos-
sible, persons who may be injured by the dishonest conduct of
lawyers. Therefore, the Supreme Courtadopts this rule to carry
out that purpose.

The Fund is nota guarantor of honesty in the practice of law.
Dishonest conduct by a member of the bar imposes no separate
legal obligation on the profession collectively, or on the Fund,
to compensate for the lawyer’s misconduct. The Fund is a law-
yer-financed public service, and the payment of reimbursement
is a matter of grace and discretion by the Client Protection Fund
Commission.

Losses caused by the dishonest conduct of lawyers serving as
fiduciaries outside of a lawyer-client relationship are not reim-
bursable.

(b) Establishment.

(1)
()

®3)
(4)

The Lawyers’ Fund for Client Protection is established.
Under the supervision of the Supreme Court, the Client Protec-
tion Fund Commission is established. The Commission may
award payments to qualified claimants and authorize disburse-
ments from the Fund under this rule.
Thisruleiseffective for claimsarisingout of conduct occurring
on or after July 1, 1993.

The Chief Justice has authority to contracton behalf of the
Commission for the investment of money with the Pooled
Money Investment Board established under K.S.A. 75-4221a
prior to the organizational meeting of the Commission.
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(©)

(d)

()

Funding.

(1) The Supreme Courtmay provide for funding by Kansas lawyers
through annual assessments and from transfers of money from
the disciplinary fee fund.

(2) The Fundis nota part of the state treasury. Any money recov-
ered by the Commission will be redeposited into the Fund.

(3) Any lawyer whose actions have caused paymentof fundsto a
claimantfrom the Fund must make restitution or be subject to
an action for restitution to the Fund for all money paid as a re-
sult of the lawyer’s conduct with interest at the prejudgment
rate under K.S.A. 16-201, in addition to payment of the proce-
dural costs of processing the claim, including any attorney fees.

(4) The Fund may accept any unidentifiable property transferred
under Rule 235(a)(2)(C).

Funds and Disbursements. All money or other assets of the Fund
will be held in the name of the Fund. All disbursements and expend-
itures must be made upon warrants of the director of accounts and
reports issued through vouchers prepared by the Commission and
approved by the Chief Justice or the Chief Justice’s designee. The
chieffinancial officer withthe Office of Judicial Administration will
conduct an annual review of financial internal controls, processes
and procedures, and reports.

Composition and Officers of the Commission.

(1) The Commissionis comprised of four lawyersregistered as ac-
tive under Rule 206; one active or retired district judge, Court
of Appeals judge, or Supreme Court justice; and two nonlaw-
yers appointed by the Supreme Court for initial terms as fol-
lows:

(A) two lawyers for one year;

(B) one nonlawyer for two years;

(C) one judge or justice and one lawyer for two years;
(D) one nonlawyer for three years; and

(E) one lawyer for three years.

(2) Subsequent appointmentswill be for a three-year term. The Su-
preme Court will fill any vacancy occurring on the Commis-
sion. A personappointedto fill a vacancy on the Commission
will serve the unexpired termof the previous member. No mem-
ber will serve more than two consecutive three-year terms, ex-
cept that any person initially appointed for less than three years
may then serve two consecutive three-year terms.

(3) The Supreme Court may appoint a temporary Commission
member on the request of the Commission.
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()

(9)

(4) Commission memberswill servewithout compensationbut will
be reimbursed for their necessary expenses incurred in the dis-
charge of their duties.

(5) The Commissionmust electa chair and vice-chairto serve for
a term of one year and until a successor is elected. The
vice-chair will performall of the duties and exercise the author-
ity of chair in the chair’s absence.

(6) The disciplinary administrator will act as the custodian of the
official files and records of the Commission and perform other
ministerial functions as the Commission directs. All papers and
pleadings will be filed with the disciplinary administrator.

Commission Meetings.

(1) The Commissionwill meetas necessaryto conductthebusiness
of the Fund and to timely process claims.

(2) A quorum forany meeting of the Commission is four members
of the Commission.

(3) Minutes of meetings will be taken and maintained by the disci-
plinary administrator.

Duties and Responsibilities of the Commission. The Commission

has the following duties and responsibilities:

(1) toreceive,investigate, evaluate,and pay ordeny claims, or por-
tions thereof, as the Commission deems appropriate;

(2) to promulgate rules of procedure notinconsistent with this rule;

(3) to contract with the Pooled Money Investment Board—the
Commission’s status to contract and authority for such contract
is established by this rule;

(4) toadviseand consult with the Pooled Money Investment Board
on appropriate general investment objectives and cash flow
needs of the Fund;

(5) toprovide an annual financial report to the Supreme Courtand
to make other reports as necessary;

(6) to publicize its activities to the public and the bar;

(7) toretain and compensate legal counsel to make or supervise an
investigation and the gathering of evidence, to present evidence
to the Commission, and to take any other legal action necessary
to effectuate the purpose of the Fund;

(8) to prosecute claims for restitution to which the Fund is entitled;

(9) to participatein studies and programs for client protection and
prevention of dishonest conduct by lawyers; and

(10)to perform all other acts necessary or proper for the fulfillment
of the purposes of the Fund and its effective administration.
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(h)

(i)

1)

(k)
0

Money and Investments.

(1) All money received as interest earned by the investment of
Fund money by the Pooled Money Investment Board will be
credited to the Fund.

(2) All money transferred from the disciplinary fee fund under this
rule will be credited to the Fund.

(3) Any return on investment is to be compatible with the Fund’s
responsibility to consider and pay, in full or in part, legitimate
claims as determined within the sole discretion of the Commis-
sion.

Conflict of Interest.

(1) A Commission member who has or has had a lawyer-client re-
lationship or financial relationship with a claimantor lawyer
who is the subject of a claim mustnot participate in the investi-
gation or determination of a claim involving that claimant or
lawyer.

(2) A Commission member with a past or present relationship,
other than as provided in subsection (i)(1), with a claimant or
the lawyer who is the subject of the claim must disclose such
relationship to the Commission and, if the Commission deems
appropriate, that Commission member will not participate in
any proceeding relating to such claim.

Immunity. Commission members, commission counsel, commis-

sion staff, a personinvestigating a claim on behalf of the Commis-

sion, the disciplinary administrator, members of the Office of the

Disciplinary Administrator, claimants, and lawyers who assist

claimants are entitled to judicial immunity from civil liability forall

acts in the course of their official duties.

Reimbursement from Fund Is a Matter of Grace. No person has

the legal right to reimbursement from the Fund.

Eligible Claims.

(1) The claimant’sloss mustbe caused by the dishonest conduct of
a member or former member of the Kansas bar and must have
arisen under the following circumstances:

(A) in the course of a lawyer-client relationship between the
lawyer and the claimant; and

(B) in Kansas or as a result of the lawyer’s federal practice
based on the lawyer’s Kansas license.

(2) The claim must have been filed no later than one year after the
claimant knew or should have known of the dishonest conduct
of the lawyer.



436 RuULES ADOPTED BY THE SUPREME COURT

(3) Asused in this rule, “dishonest conduct” means any of the fol-
lowing:

(A) acts committed by a lawyer in the wrongful taking or con-
version of money, property, or other things of value;

(B) refusal to refund unearned fees received in advance where
the lawyer performed no services or such an insignificant
portionofthe servicethatthe refusalto refundthe unearned
fees constitutes a wrongful taking or conversion of money;

(C) the borrowing of money from a clientwithout an intention
torepay itor with disregard of the lawyer’s inability or rea-
sonably anticipated inability to repay it; or

(D) a lawyer’s act of intentional dishonesty that proximately
leads to the loss of money or property.

(4) Except as provided by subsection (1)(5), the following losses
and damages are not reimbursable:

(A) aloss incurred by a spouse, child, parent, grandparent, sib-
ling, partner, associate, or employee of the lawyer causing
the loss;

(B) aloss covered by any bond, surety agreement, or insurance
contract to the extent covered thereby, including any loss
to which any bonding agent, surety, or insurer is subro-
gated to the extent of that subrogated interest;

(C) alossincurredby anybusiness entity controlled by the law-
yer or any person or entity described in subsection
(H&A)A);

(D) alossincurred by any governmental entity or agency; and

(E) interestand other incidental and out-of-pocket expenses.

(5) In its discretion, the Commission may consider a claim that
would otherwise be excluded under this rule:

(A) whenaclaimantpresents a case of extreme hardship or spe-
cial and unusual circumstances; or

(B) in the event the Fund receives property under Rule
235(a)(2)(C) and the owner is later identified.

(m) Procedures and Responsibilities for Submitting a Claim.
(1) The Commission must prepare and approve a form for submit-
ting a claim for reimbursement.
(2) The form will require at least the following information pro-
vided by the claimant under penalty of perjury:

(A) the name and address of the claimant, home and business
telephone number, occupation andemployer, and social se-
curity number or federal tax identification number;

(B) the name, address, and telephone number of the lawyer al-
leged to have dishonestly taken the claimant’s money or
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property, and any family or business relationship of the
claimant to the lawyer;

(C) the legal or other fiduciary services the lawyer was to per-
form for the claimant;

(D) the amount paid to the lawyer;

(E) acopy of any written agreement pertaining to the claim;

(F) the form of the claimant’sloss, €.¢., money, securities, or
other property;

(G) the amountof the loss and the date when the loss occurred;

(H) the date whenthe claimantdiscovered the lossand howthe
claimant discovered the loss;

() a description of the lawyer’s dishonest conduct and the
name and address of any personwho has knowledge of the
loss;

(J) thenameofany persontowhomthe losshasbeen reported,
e.g., districtattorney, police, disciplinary agency, or other
person or entity, and a copy of any complaint and descrip-
tion of any action that was taken;

(K) any source from which the loss can be reimbursed, includ-
ing any insurance, fidelity, or surety agreement;

(L) adescription of any stepstakento recoverthe loss directly
from the lawyer or any other source;

(M) the circumstances under which the claimant has been or
will be reimbursed for any part of the claim, including the
amount received or to be received and the source, along
with a statementthat the claimant agrees to notify the Com-
mission of any reimbursements the claimant receives dur-
ing the pendency of the claim;

(N) any other facts believed to be important to the Commis-
sion’s consideration of the claim;

(O) the manner in which the claimant learned about the Fund;

(P) the name, address, and telephone number of the claimant’s
present lawyer, if any;

(Q) a statementthat the claimantagrees to cooperate with the
Commissioninreference totheclaimoras required by sub-
section (q) in reference to civil actions that may be brought
in the name of the Commission under a subrogation and
assignment clause contained within the claim;

(R) thenameandaddress ofany other state’s fund to whichthe
claimanthas appliedor intends to apply for reimbursement,
together with a copy of the application; and

(S) a statement that the claimant agrees to the publication of
appropriate information about the nature of the claim and
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®3)
(4)

(%)

the amount of reimbursement if reimbursement is made.
The claimant has the responsibility to complete the claim form
and provide satisfactory evidence of a reimbursable loss.
The claim will be submitted to the Commission by filing the
statement of claim form with the Office of the Disciplinary Ad-
ministrator, 701 Southwest Jackson Street, First Floor, Topeka,
Kansas 66603.
As a condition precedent to the filing of a claim, the claimant
must report the dishonest conduct to the disciplinary adminis-
trator.

(n) Processing Claims.

1)

)

®3)

(4)

(%)

(6)

(")

(8)

When a claimis filed, the accused lawyer will be notified and
given an opportunity to respond to the claim. A copy of the
claimwill be mailed by certified mail return receipt requested
to the lawyer’s lastregistered address under Rule 206. The law-
yer will have 20 days from the date of mailing to respond. A
response is not required from the lawyer.

The disciplinary administrator will investigate the claim, or the
Commission will retain and compensate legal counsel as pro-
vided in subsection (g)(7).

Whenever it appearsthat a claimis noteligible for reimburse-
ment, the Commission will advise the claimant and lawyer of
the reasons that the claim is not eligible for reimbursement and
that, unless additional facts to support eligibility are submitted
to the Commission within 30 days, the claimwill be dismissed.
A copy of an order disciplining a lawyer for the same act or
conductallegedina claim, or a final judgment imposing civil
orcriminal liability, is evidence thatthe lawyer committed such
act or conduct.
Thedisciplinaryadministrator will furnish areport of the inves-
tigation of the matter to the Commission.

Upon receipt of the disciplinary administrator’s report of the
investigation, the Commission will evaluate whether the inves-
tigation is complete and determine whether the Commission
should conductadditional investigation or await the pendency
of any disciplinary investigation or proceeding involving the
same act or conduct that is alleged in the claim.

The Commission may conduct additional investigation or may
request the disciplinary administrator to conductadditional in-
vestigation and to verify any claim not previously investigated
by the disciplinary administrator.

The Commission may request that testimony or evidence be
presented to complete the record. Upon request, the claimant or
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lawyer, or their personal representatives, will be given an op-
portunity to be heard. The chairman, vice-chairman, or any
member of the Commission acting under this rule may admin-
ister oaths andaffirmationsand compel by subpoenathe attend-
ance of witnesses and the production of pertinent books, papers,
and documents. All subpoenas will be issued by and returnedto
the disciplinary administrator. A judge of the district court of
any judicial district in which the attendance or production isre-
quired must, upon proper application, enforce the attendance
and testimony of any witness and the production of any docu-
ments subpoenaed. Subpoena and witness fees and mileage are
the same as in the district court.

(9) The Commission may make a finding of dishonest conduct for
purposes of determining a claim. The determination is not a
finding of dishonest conduct for purposes of disciplinary pro-
ceedings or for civil or criminal judgments and is inadmissible
in any other proceeding.

(10)When the record is complete, the claim will be determined on
the basis ofall available evidence,and the Commission will no-
tify the claimantand the lawyer of its determinationand reason-
ing. The approval or denial of the claimrequires the affirmative
votes of at least four Commission members.

(11)Any proceeding on a claim need not be conducted according to
technical rules relating to evidence, procedure, and witnesses.
Any relevant evidence will be admitted if it is the sort of evi-
dence that responsible persons are accustomedto rely onin the
conduct of serious affairs, regardless of the existence of any
common-law or statutoryrule that might make improper the ad-
mission of such evidence in court proceedings. The claimant
has the duty to supply relevant evidence to support the claim.

(12)The Commissionwill determine the order and manner of pay-
ment and pay all approved claims.

(o) Payment of Reimbursement.

(1) The Commissionis vested with the power, which it will exer-
cise in its sole discretion, to determine whether a claim merits
reimbursement from the Fund and, if so: the amount of such
reimbursement, not to exceed $125,000 for any claimant, with
an aggregate limit of $350,000 for claims against any one law-
yer; the time, place, and manner of its payment; the conditions
upon which paymentwill be made; and the order in which pay-
ment will be made. In making such determinations, the Com-
mission may consider, together with such other factors as it
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()

deems appropriate, the following:

(A) theamountsavailable and likely to become available to the
Fund for payment of claims;

(B) thesizeand number of claimsthatare likely to be presented
in the future;

(C) the total amount of losses caused by the dishonest conduct
of any one lawyer or associated group of lawyers;

(D) the unreimbursed amount of claims recognized by the
Commission in the past as meriting reimbursement but for
which reimbursement has not been made in the total
amount of the loss sustained;

(E) the amount of the claimant’s loss as compared with the
amount of the losses sustained by others who may merit
reimbursement from the Fund,;

(F) thedegree of hardship theclaimanthassuffered by theloss;
and

(G) any conduct of the claimant that may have contributed to
the loss.

If a claimant is a minor or an incompetent person, the reim-

bursement may be paid to another person or an entity for the

benefit of the claimant.

(p) Reconsideration. The claimant may requestreconsideration within
30 days of the denial or the determination of the amount of reim-
bursementof the claim. If the claimant fails to make a request or the
request is denied, the decision of the Commission is final.

(q) Restitution and Subrogation.

(1)

)

A lawyer whose dishonest conduct results in reimbursement to
a claimant may be liable to the Fund in an action for restitution.
The Commission may bring such action as it deems advisable
to determine and enforce its rightsto restitution and as a subro-
gee or assignee of the claimant’s rights.

As a condition of reimbursement, a claimantis required to pro-
vide the Fund with atransfer ofthe claimant’s rights against the
lawyer and the lawyer’s legal representative, estate, or assigns
and ofthe claimant’s rightsagainstany third party or entity who
may be liable for the claimant’s loss, to the extent of the amount
of the Fund’s expenses and payments attributable to the claim.
The Commission may sue to enforce such assigned or subro-
gated rights for the purposes of preserving its rights and recov-
ering its expenses and payments to the claimant. The claimant
retainsall other rightsarisingand accruingby reasonof the law-
yer’s dishonest conduct.
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®3)

(4)

(®)

Upon commencement of an actionby the Commissionas subro-
gee or assignee of a claimant, the Commissionwill advise the
claimant,who may then join insuch action to recover the claim-
ant’s unreimbursed losses.

In the event that the claimantcommences an action to recover
unreimbursed losses against the lawyer or another entity who
may be liable for the claimant’s losses, the claimant will be re-
quired to notify the Commission of such action.

The claimantwill be required to agree to cooperate in all efforts
that the Commission undertakes to achieve restitution for the
Fund.

(r) Judicial Relief.

(s)

1)

)

When a claim has been filed, the Commission may make appli-
cation to the appropriate lower court for relief to protect the in-
terests of the claimant or the Fundwherethe assets of the claim-
ant appear to be in danger of misappropriation or loss or to se-
curethe claimant’s or Fund’s right to restitution or subrogation.
A court’s jurisdiction in a proceeding includes the authority to
appoint and compensate a custodial receiver to conserve the as-
sets and to close the practice of a missing, incapacitated, or de-
ceased lawyer.

Confidentiality.

1)

)

®3)

(4)

A claim form, proceedings, and reports involving a claim for
reimbursement are confidential until the Commission author-
izes reimbursement to the claimant, except asprovided in this
rule. Any person violating this subsection may be subject to
punishment for contempt of the Supreme Court.

The rule of confidentiality does notapply to the claimant or the
lawyer or to any information that the Commission considers to
berelevanttoany currentor future criminal prosecution against
the lawyer.

Thedisciplinary administrator and anyone appointed to conduct
an investigation may receive and disclose information reasona-
bly necessary to complete the investigation.

The Commissioninitsdiscretion isauthorized to disclose to the
Supreme Court Nominating Commission, the District Judicial
Nominating Commissions, the Commission on Judicial Con-
duct, or the Governor all or any part of the file involving any
judge or prospective nominee for judicial appointment and to
make public any part of its files involving any candidate for
election to or retention in public office.
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(t)

(5) Boththe claimantand the lawyer will be advised of the status
of the Commission’s consideration of the claim and will be in-
formed of the final determination. After payment of reimburse-
ment, the Commission may publicize the nature of the claim,
the amount of reimbursement, and the name of the lawyer. The
Commission will not publicize the name and address of the
claimant unless the claimant has granted specific written per-
mission.

Compensation for Representing Claimant. It is not intended that

the claimant’s application for reimbursement will be an adversarial

process, and for that reason, counsel for the claimant generally will
not be needed. If a claimant needs a lawyer, it is intended that law-

yers will recognize this responsibility and provide assistance as a

public service. Itis also intended that all members of the Kansas bar

will cooperate in providing any services that claimants may need.

Comments

Subsection (a)—Purpose and Scope.

[1]

(2]

(3]

[4]

[5]

6]

[7]

The Model Rules for the Lawyers’ Fund for Client Protection, approved by
the American Bar Association House of Delegates on August 9, 1989, as
modified, have been generally adopted by the Supreme Court. The com-
ments are intended solely to explain the intent of the rules to the Commis-
sion, the bar, and the public.

Subsection (a)(2) recognizes that lawyers individually, and the bar collec-
tively, have the obligation to support reimbursement programs for clients
who have lostmoney orproperty asaresultof alawyer’s dishonest conduct.
The term “dishonest conduct” is defined in subsection (1).

Despite the best attempts of the legal profession to establish high standards
of ethics and severe disciplinary penalties for their breach, some lawyers
steal money from their clients. Typically, those lawyers lack the financial
means to make restitution to their clients.

The organized bar throughout the United States has responded by creating
security funds to provide necessary reimbursement. The funds have been
created by courtrule, legislation, and voluntary action of state and local bar
associations.

Client protection funds reimburse claimants for dishonest conduct by mem-
bers of the bar within the licensing state. Generally, a reimbursable loss
must occur within a lawyer-client relationship.

The underlying philosophy for these funds is that the legal profession func-
tions by seeking and obtaining the trust of clients. The public is therefore
vulnerable to the rare dishonest lawyer who breaches that trust. Moreover,
the misdeeds of a lawyer in handling client money frequently taint the pub-
lic atmosphere of trust on which the profession depends.

Although these programs are essentially remedial in nature and do not pro-
vide preemptive public protection in the same manner as admission criteria
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and codes of professional responsibility, they address the growing aware-
ness that discipline without reimbursement to claimants does not meet the
profession’s responsibility to itself and the public.

Subsection (b)—Establishment.

[8] The practice of law is so directly connected to the exercise of judicial power
and the administration of justice that the right to define and regulate it be-
longs to the Supreme Court. The Supreme Court bears the responsibility for
establishing qualifications for practice and for ensuring that lawyers subject
to its jurisdiction adhere to the standards of conduct the Supreme Court
mandates.

[9] Subsection (b)(2) links the establishment of a Fund to the Supreme Court’s
power to regulate the practice of law.

[10] Under subsection (b)(3), the Commission will not pay claims for losses in-
curred as a result of dishonest conduct committed prior to July 1, 1993.

Subsection (¢c)—Funding.

[11] Subsection (c)(1) suggests that the single mostimportant factor in establish-
ing and maintaining an effective client reimbursement program is ensuring
adequate and continuous funding through a reliable source.

[12] The Supreme Courthasthe inherentpower to establisha Fund and to require
lawyers admitted to the practice of law in Kansasto contribute to it. For
legislative acknowledgment, see Senate Concurrent Resolution No. 1644
(1992).

[13] Subsection (c)(3) assigns potential liability for payment of restitution to the
lawyerwho caused the loss that the Fund reimbursed. See subsection (q) for
restitution and subrogation enforcement standards.

Subsection (d)—Funds and Disbursements.

[14] Matters and expenses for which the Fund may be used should be considered
and stated by the Commission in written policies.

[15] Administrative expenseswill be incurred in operatingthe Fund even though
lawyers volunteer their services to the Commission. The cost of administer-
ing the Fund, e.g., expenses of the Commission, hearings on claims, record
keeping, and salaries for full-time and part-time staff, will be paid out of
either the disciplinary fee fund or the Fund as determined by the Supreme
Court.

Subsection (e)—Composition and Officers of the Commission.

[16] A Commission composed of lawyers and nonlawyers results in balanced
evaluation of claims within the full context of the lawyer-clientrelationship.

[17] A Commission of seven members is small enough to accomplish the work
of the Fund and not so large as to discourage active involvement by each
member or to be cumbersome.

[18] Terms of office are staggered to encourage continuity of experience and the
development of policy and precedent.

[19] Commission members will serve without compensation, pro bono publico,
butwill be reimbursed forexpenses incurred in the discharge of their office.

Subsection (g)—Duties and Responsibilities of the Commission.

[20] Investing money that is not needed to cover current claims permits a rea-
sonable return without risking the integrity of the Fund. Investments should
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be of appropriate duration to maintain liquidity of assets and enable the
Commission to pay losses promptly.

[21] Subsections (g)(5) and (g)(6) can require public information programs. The
Commission has the affirmative obligation to publicize its activities to the
bench, the bar, and the general public. It is suggested that the services of the
Supreme Court’s public information officer be utilized.

[22] The assets of the Fund should not be unduly diminished by employing in-
vestigative or other personnel who would duplicate the efforts of othersin-
terested in lawyer professional responsibility. See subsection (n) regarding
the cooperative effort anticipated between the Commission and the discipli-
nary administrator.

[23] The Commission should make an attempt to prosecute all claims for resti-
tution. Restitution is one way of replenishing the Fund’s assets. See also
subsection (q), which focuses on subrogation and other methods of restitu-
tion.

[24] Commission members should also consider involvement in seminars and
continuing legal educational programs focusing on client protection. As
programs for client protection become more sophisticated, the Commission
should take advantage of planning or participating in these educational pro-
grams as a further deterrent to dishonest conduct.

Subsection (j)—Immunity.

[25] Immunity from civil liability encourages lawyers and nonlawyers to serve
on the Commission and protects their independent judgment in the evalua-
tion of claims. Immunity also protects the fiscal integrity of the Fund and
encourages claimants and lawyers to participate in seeking reimbursement
for eligible losses.

Subsection (k)—Reimbursement from Fund is a Matter of Grace.

[26] Although this rule establishes procedures for the processing of claims seek-
ing reimbursement from the Fund, the rule is not intended to create either
substantive rights to reimbursement, compensation, damages, or restitution
for a lawyer’s dishonest conduct or procedural rights subject to judicial re-
view with respect to the determination of claims.

Subsection (I)—Eligible Claims.

[27] Subsection (I)(1) sets forth the basic criteria for compensability of a loss.
The successful claimant is one who proves the following factors: (1) a de-
monstrable loss; (2) caused by the dishonest conduct of a lawyer; and (3)
the loss was within or arising out of a lawyer-client relationship. Determin-
ing whether a loss arose out of a lawyer-client relationship can be difficult
especially where the loss asserted occurred following an “investment.” One
approach to use is a “but for” test. The loss arose out of and in the course of
a lawyer-client relationship. But for the lawyer-client relationship with the
client, such loss could not have occurred. The following four factors may
be considered in applying this test: the disparity in bargaining power be-
tween the lawyer and client, the extent to which the lawyer’s status over-
came the normal prudence of the client, the extent to which the lawyer re-
ceived information about the financial affairs of the client, and whether the
principal part of the transaction was an activity that required a license to
practice law.
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[28] Subsection (I)(2) containsa one-year limitation on the filing of claims from
the date the claimant knew or should have known of the dishonest conduct

[29] Subsection (1)(3) adds to the rule a definition of “dishonest conduct.” Sub-
section (1)(3)(A) sets forth the basic conceptas one of conversion orembez-
zlement. Subsections (1)(3)(B), (C), and (D) make clear that if the essential
nature of the transaction was conversion, dishonest conduct will be found
even where the lawyer took money in the guise of a fee, a loan, or an in-
vestment. Indeed, employing such a ruse is part of the dishonesty. Subsec-
tion (1)(3)(B) sets forth a standard for the handling of problematic uneamed
fee claims. It is notintended to encompass legitimate fee disputes. Where
money received by a lawyer was clearly neither earned nor returned, how-
ever, the client may feel violated, hardship can result, and the Commission
may find dishonest conduct. Subsection (I)(3)(C) anticipates overreaching
by a lawyer, in the context of a loan to the lawyer by the client, to such an
egregious extent as to be tantamount to theft. Similarly, under subsection
(D(3)(D), use by the lawyer of a purported “investment” to induce a client
to turn over money will not preclude a finding of dishonest conduct where
the “investment” is worthless or nonexistent.

[30] Subsection (I)(3) must be read in light of subsection (I)(1). In focusing on
dishonest conduct, it must be kept in mind that such conduct must occur
within or as a result of a lawyer-client relationship in order to be compen-
sable.

[31] Subsection (I)(4) presents various exclusions from reimbursable claims.
Subsections (1)(4)(A), (C), and (D) declare classes of potential claimants to
be ineligible for policy reasons. Subsection (1)(4)(E) excludes as nonreim-
bursable such consequential damages as lost interest and a claimant’s inci-
dental and out-of-pocket expenses. Third parties such as title insurance
companies and banks cashing checks over forged endorsements are sug-
gested in subsection (1)(4)(B); to the extent possible, recourse from a third
party should be sought prior to seeking it from the Fund. Third parties lack
the lawyer-client relationship necessary to prosecute a claim in their own
right.

[32] Subsection (I)(5) reiterates the critical importance of vesting in the Com-
mission the discretion to do justice in each claim considered, withoutstrictly
following technical rules. Subsection (I)(5) recognizes that it is impossible
to predict every factual circumstance that will be presented to the Commis-
sion.

Subsection (m)—Procedures and Responsibilities for Filing a Claim.

[33] The Commission is required to develop a claim form for claimants to estab-
lish their eligibility for reimbursement. The form should be comprehensive
enough to minimize the investigative burden of the Commission but not so
detailed as to discourage eligible claimants from applying for reimburse-
ment.

[34] Subsection (m)(3) assigns the ultimate burden of establishing eligibility for
reimbursement on the claimant. Consistent with the evidentiary standards
in subsection (n), no formal or technical quantum of proof is imposed on
the claimant or the Commission. In a case where the lawyer’s dishonest
conduct was already established in a disciplinary action based on the clear
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and convincing evidence standard under Rule 226 or the beyond a reasona-
ble doubtstandard in a criminal proceeding involving the same facts that
constitute the claim for reimbursement, the Commission may grant a reim-
bursement to the claimant without further investigation or delay.

Subsection (n)—Processing Claims.

[35] This subsection seeks to set forth a framework thatbalances the Fund’s duty
to address the claimant’s allegations efficiently with the need to present the
respondent lawyer with an opportunity to defend. See subsections (n)(1),
(3), (8), and (10).

[36] The overriding policy implicit in subsection (n) is that the Commission ex-
ercise its discretion so as to make the best possible decision in each claim
presented. Under subsection (n)(11), technical rules of evidence will not be
employed to hinderthe Commission from accomplishing its mission. Under
subsection (n)(7), the Commission may conduct any investigation it deems
appropriate, including the taking of testimony as provided in subsection
(n)(8). The order and manner of payment of claims is likewise within the
Commission’s discretion under subsection (n)(12). Under subsection
(n)(10), the Commission is to articulate to each side the reason for its deter-
mination on a given claim.

[37] Note that under subsection (n)(10) the affirmativevote of at least four Com-
mission members is required to dispose of a claim. For example, if the min-
imum four Commission members necessary for a quorum under subsection
(F)(2) are present, any motion that cannot garner unanimous support will
fail. Thus, a majority of the quorum present will not suffice. Subsection
(n)(10) does not prevent determinations of claims by mail ballot.

[38] Ideally, the initial investigation should be done by the disciplinary admin-
istrator to avoid duplication of effort and inconsistent findings of both enti-
ties. The financial integrity of the Fund is preserved by using existing re-
sources. Investigation by the Commission should be utilized to gather addi-
tional evidence or to provide evidence if necessary.

[39] In most matters, a criminal conviction or a finding during disciplinary pro-
ceedings will establish “dishonest conduct” for purposes of the Commis-
sion’s determination of the claim.

Subsection (0)—Payment of Reimbursement.

[40] Full reimbursement is the goal of the Fund, and adequate financing is es-
sential to its achievement. Realistically, however, this ideal must be tem-
pered with the Fund’s need to provide all eligible claimants with meaning-
ful, if not total, reimbursement for their losses.

[41] A maximum limitation on reimbursement permits the assets of the develop-
ing fund to accumulate while establishing a historical record of claims pre-
sented. It also serves to protect the Fund from catastrophic losses.

[42] Maximum limitations, whether individual or aggregate, should be reviewed
periodically in light of the Fund’s actual experience in providing reimburse-
ment to eligible claimants for their documented losses.

[43] Subsection (0)(1) assigns responsibility for the determination of the actual
amount of each reimbursement to the discretion of the Commission not to
exceed individual claimant and aggregate limits set by the Supreme Court.



ATTORNEY DISCIPLINE 447

[44] Subsection (0)(1) also grants the Commission flexibility in paying reim-
bursement. Depending on the Fund’s financial and administrative needs,
periodic payment dates can be established, and reimbursement can be paid
in lump sums or in installments.

[45] Similarly, where a loss involves a minor or an incompetent person, subsec-
tion (0)(2) permits the Commission to pay the reimbursement directly to a
parent or legal representative for the benefit of the claimant.

Subsection (p)—Reconsideration.

[46] Authorization for payment is within the discretion of the Commission. A
procedure providing an opportunity for reconsideration of a claim permits
an aggrieved claimant further consideration without creating a right of ap-
peal or judicial review. The opportunity for reconsideration also providesa
safeguard against dismissal of a claim not fully presented earlier.

Subsection (q)—Restitution and Subrogation.

[47] As fiduciaries of the Fund, the Commission has the obligation to seek res-
titution in appropriate cases for reimbursement paid to claimants. Success-
ful restitution efforts can enlarge the Fund’s financial capacity to provide
reimbursement to eligible claimants and also reduce the need to increase
assessments on lawyers to finance the Fund’s operations.

[48] The Commission may seek restitution by direct legal action againsta law-
yer, as well as by the enforcement of rights provided by subrogation and
assignment against the lawyer, the lawyer’s estate, or any other person or
entity who may be liable for the claimant’s loss.

[49] Subsection (q)(1) is a statement of the Fund’s right to seek restitution from
the lawyer whose dishonest conduct resulted in a payment of reimburse-
ment.

[50] Subsection (q)(2) requires the Commission to establish a subrogation policy
that requires claimants who receive reimbursement from the Fund to con-
tractually transfer to the Fund their rights against the lawyer and any other
person or entity who may be liable for the reimbursed loss. This ordinary
transfer of rights by subrogation is to the extent of the reimbursement pro-
vided by the Fund.

[51] Subsections (q)(3) and (q)(4) provide for appropriate notice and joinder of
parties in subrogation actions by the Fund or by a claimantwhere the claim-
ant has received less than full reimbursement from the Fund.

[52] Subsection (q)(5) requires that a claimant agree to cooperate with the Fund
in its efforts to secure restitution.

[53] The provisions of subsections (q)(2), (3), (4), and (5) will ordinarily be in-
corporated into the Fund’s subrogation agreement with the claimant.

[54] Subrogation agreements should be carefully drawn to maximize the Com-
mission’s creditor rights. In appropriate cases, subrogation should be sup-
plemented with assignment of specific rights possessed by a claimant, such
as a payee’s rights as a party to a negotiable instrumentor as a judgment
creditor.

Subsection (r)—Judicial Relief.

[55] Occasionally a situation arises in which the protection of clients and this
subsection require the appointment of a custodial receiver to wind down a
lawyer’s practice and to preserve assets. Subsection (r) makes explicit the
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Commission’s authority to seek these remedies when available under Kan-
sas law.

Subsection (s)—Confidentiality.

[56] The need to protect wrongly accused lawyers and to preserve the independ-
ence of the Commission’s deliberations should be balanced with the inter-
ests of protecting the public and enhancing the administration of justice.

[57] It is within the discretion of the Commission to determine which agencies
other than the disciplinary administrator should be given access to claim
files. Criminal prosecutors and agencies considering judicial or administra-
tive appointments may be assisted by access to information contained in
claims for reimbursement from the Fund. Subsection (s)(2) adopts Rule
237(c)’sexclusion of the claimantand the lawyer from the rule of confiden-
tiality.

[58] Publication of the decisions of the Commission highlights the responsive-
ness of the legal profession to clients and its commitment to self-regulation.
The Commission should be aware that on occasion the need to protect the
client’s identity from the results of publicity may occur. Timing of the re-
lease may be based on other pending proceedings. Responsible public in-
formation programs are essential to achieve the Fund’s purpose. Both the
public and the news media should be kept informed of the Commission’s
activities and the Fund’s status. After payment of reimbursement, the Com-
mission may publicize the reimbursement through the Supreme Court’s
public information officer or in any other manner directed by the Commis-
sion.

Subsection (t)—Compensation for Representing Claimant.

[59] Claimants occasionally may appear before the Commission represented by
counsel. Claimants in need of counsel in preparing or presenting a claim
should receive such assistance. Since the Commission members volunteer
their services, lawyers should also contribute their legal services pro bono
publico. However, itis not the intent of this subsection to require assisting
lawyersto spend theirown money. They may request the Fund to reimburse
out-of-pocket expenses.

[History: New rule effective March 30, 1993; Am. effective December

1, 1999; Am. effective December 2,2002; Am. effective February 13,

2008; Am. effective June 25, 2010; Am. effective April 30,2012; Rule

227 renumbered to Rule 241 and Am. effective January 1,2021; Am. (c)

and (I) effective November 29, 2021.]



RULES RELATING TO THE STATE BOARD OF
EXAMINERS OF COURT REPORTERS

Rule 301
STATE BOARD OF EXAMINERS OF COURT REPORTERS

There is hereby created a board to be known as the State Board of
Examinersof Court Reportersthat, subject to direction and approval of
the Supreme Court, will have general supervision over granting certifi-
cates of eligibility for certified court reporters and over the conduct of
all court reporters holding such certificates.

[History: Am. effective September 5, 1991; Am. effective January 3,
2006; Am. effective July 1, 2020.]

Rule 302
MEMBERSHIP—APPOINTMENT

The Supreme Court will appoint Board members. The Board will
consist of no more than nine members and will have at least two judges
of the district court, two attorneys engaged in the active practice of law,
and one official reporter of the districtcourt. Each appointment is for a
three-year term. The Supreme Court will appoint a new member to filla
vacancy onthe Board occurringduringaterm. A new member appointed
to fill a vacancy serves the unexpired term of the previous member. No
member may serve more than three consecutive three-year terms, except
that a member initially appointed to serve an unexpired term may serve
three consecutive three-year terms thereafter. If any reporter or judge
ceases to hold office, that person’s membership on the Board terminates.
[History: Am. effective September5,1991; Am. effective July 28,1995;
Am. effective July 1, 2012; Am. effective July 1, 2020.]

Rule 303
ORGANIZATION—QUORUM

At the annual October meeting, the Board will elect one of its mem-
bers as the chairperson. The judicial administrator or a designee will
serve as secretary but will not be a member of the Board. Five members
constitute a quorum for the transaction of business.

[History: Am. effective September 5, 1991; Am. effective July 1, 2012;
Am. effective July 1, 2020.]

(449)
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Rule 304
DUTIES; IMMUNITY

(a) The Board will perform the following duties:

(1) conduct preliminary investigations to determine the qualifica-
tions of the applicants to be examined;

(2) conduct examinations of applicants for certificates; and

(3) investigate complaintsand conduct hearingsas outlined in Rule
367, No. 9.

(b) Complaints, reports, and testimony in the course of proceedings un-
der these rules will be deemed to be made in the course of judicial
proceedings. Members of the Board and Board staff are absolutely
immune from suit for all conductin the course of their official du-
ties. All other participants are entitled to all rights, privileges, and
immunities afforded to participants in actions filed in the courts of
this state.

[History: Am. effective January 3,2006; Am. effective July 1, 2020.]

Rule 305
MEETINGS

In October of each year, the Board will hold a regular meeting to
conduct examinations of applicants for certificates at a time and place
designated by the Board. The Board may also hold special meetings as
neededto address Board business or to conduct additional examinations.
[History: Am. effective May 18,1977; Am.effective July12,1994; Am.
effective July 1, 2020.]

Rule 306
RULES

Subject to approval by the Supreme Court, the Board may make
rulesrelatingto the examination of applicants,aswell as rules governing
the conduct of any reporter who holdsa certificate. When approved by
the court, they will be published as a part of the Rules of the Supreme
Court.

[History: Am. effective January 3,2006; Am. effective July 1, 2020.]
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Rule 307
APPLICATION—EXAMINATION FEE

(a) Qualifications. An applicant for examination must be at least 18
years old and must be a high school graduate or possess an equiva-
lent education.

(b) Applicationand Fee. An application for examination must beona
formapproved by the Board and furnished by the Office of Judicial
Administration. The application must be received by the Office of
Judicial Administrationat least 30 days beforeany regular or special
examination and must be accompanied by the following:

(1) anonrefundable payment of $125, payable to the Office of Ju-
dicial Administration; and

(2) atleastthreeaffidavits or certificates, on forms supplied by the
Office of Judicial Administration, from responsible persons
unrelatedto the applicant by marriage or blood attesting that
the applicant is a person of good moral character.

(c) When Application Valid for Next Examination. If the applicant
doesnottake the examination for which application is made or if the
applicant fails to pass the required examination, the original appli-
cation remains valid for the next ensuing examination if the appli-
cant:

(1) notifies the Office of Judicial Administration in writing by the
submission deadline that the applicant intends to take the ex-
amination;

(2) fileswith the Office of Judicial Administration an updated ap-
plication or a letter verifying that the application previously
submitted remains current; and

(3) includes anonrefundable payment of $125, payable to the Of-
fice of Judicial Administration.

[History: Am. effective March 15, 1986; Am. effective November 14,

1988; Am.effective September5,1991; Am. effective February 8,1994;

Am effective December 3, 1996; Am. effective October 20, 1999; Am.

effective November 30,2000; Am. effective January 3, 2006; Am. ef-

fective January 25, 2016; Am. effective July 1, 2020.]

Rule 308
EXAMINATION

(a) Notes may be taken by stenographic or voice writing machine. Each
applicant must state the system the applicant uses in taking notes
and demonstrate that the applicant follows the principles of the sys-
tem with sufficient accuracy that other persons who use the same
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(b)

(©)

(d)

system can read the notesreadily. Applicants must write from dic-
tation at speeds of 180 words per minute (medical testimony, two
voices), 200 words per minute (solid matter, one voice), and 225
words per minute (ordinary testimony, two voices) and transcribe
therefrom as may be determined by the Board. Each dictation seg-
ment must be transcribed at 95% accuracy or better with no more
than 45 errors at 180 words per minute, 50 errors at 200 words per
minute, and 57 errors at 225 words per minute. Each dictation seg-
ment will be five minutesin duration. Applicants must furnish their
own equipment and materials.

Applicants must be examined by written examination and obtain a
score of at least 70% with respect to their knowledge of the duties
of a court reporter, court procedure, and general legal terminology.
Speed and accuracy in taking, transcribing, and reading notes will
be the chief basis of the test, but the Board will also consider punc-
tuation, spelling, and style of transcribing and general education.
Any certificate holder who desires certification in a system of ver-
batim reporting differentthan the system in which the reporter has
already been certified by the Board must, prior to employing that
system in the courts of this state, submit an application to the Office
of Judicial Administrationon a form prescribed by the Board, asking
permission to take an examination for certification in that system.
The application must be accompanied by a nonrefundable fee of
$125. No certificate will be valid for any system of verbatim report-
ing other than that for which it is issued.

[History: Am. effective September 5, 1991; Am. effective January 3,
2006; Am. effective July 1, 2020.]

(a)

(b)

(©)

Rule 309
ISSUANCE OF CERTIFICATE

Any person who desires to obtain a certificate must submit an appli-
cation and take the examinationas provided by Rules 307 and 308.
The Supreme Court will issue a certificate to each person who takes
the examination and is favorably recommended by the Board unless
some reason appears why it should not be done.

If any personwho has previously passed the examinationbut hasnot
received certification because of residency desires to receive certi-
fication, such person must, without payment of additional fees, sub-
mita current application for certification for the Board to consider.
An individual who holds a Registered Professional Reporter (RPR)
certificate fromthe National Court Reporters Association or a Cer-
tified Verbatim Reporter (CVR) certificate from the National Ver-
batim Court Reporters Associationand is in good standing with such
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association may, on application to the Board as provided by Rule
307, become a Kansas Certified Court Reporter upon successfully
passing a written examination with respect to the individual's
knowledge of the duties of a court reporter, court procedure, and
general legal terminology.

(d) An individual who holds a valid certified court reporter or certified
shorthand reporter certificate or license issued by a state other than
Kansas may, on applicationto the Board as provided by Rule 307,
become a Kansas Certified Court Reporterafter satisfying the fol-
lowing conditions:

1)
)

®3)

providing proof of passage of another state’s examination that
is at least as difficult as the Kansas examination;

providing proof of passage of the other state’s examination
within three years prior to submitting an application in Kansas
or providing proof acceptable to the Board of five years of ex-
perience as a court reporter; and

successfully completing Kansas’ written examination with re-
spect to the applicant’s knowledge of the duties of a court re-
porter, court procedure, and general legal terminology.

[History: Am. effective September 5, 1991; Am. effective January 3,
2006; Am. effective July 1, 2020.]

Rule 310

TITLE AND RIGHT TO USE CERTIFICATE; ANNUAL

REGISTRATION

(a) Title and Right to Use Certificate.

(1)

)

®3)

Title. A person issued a certificate has the right to use the title
“Certified Court Reporter” or “C.C.R.” A person with a certifi-
cate issued prior to July 1, 2006, may continue to use the title
“Certified Shorthand Reporter” or “C.S.R.”

Contempt of Court. A personwho does not hold a certificate
butuses “Certified CourtReporter,”“C.C.R.,” “Certified Short-
hand Reporter,” or “C.S.R.” may be found to be in contempt of
court and may be punished accordingly.

Function. Only a court reporter registered as active under sub-
section (b) may serve as a certified court reporter.

(b) Annual Registration. A court reporter in Kansas must register an-
nually on a form provided by the Office of Judicial Administration.

1)
)

Categories. A court reporter may register as active, inactive, or
retired.

Fee. A court reporter must pay an annual registration fee estab-
lished by Supreme Court order.
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(3) Exemptions. The following exemptions apply to the annual
registration fee.

(A) A newly certified court reporter will not be charged a reg-
istration fee until the firstregular registration date follow-
ing certification.

(B) A courtreporter whohasretiredand is at least 66 years old
before June 30 will not be charged a registration fee.

(c) Notice.Before May 1 of each year, the Office of Judicial Admin-
istration will send each court reporter a statement of the amount of
the registration fee to be paid by June 30.

(d) Registration Deadline. The registration fee and form must be re-
ceived by the Office of Judicial Administration by June 30. Failure
of any court reporter to receive a statement of the applicable regis-
tration fee fromthe Office of Judicial Administration doesnot ex-
cuse payment of the fee.

(e) Change of Address. Every court reporter must notify the Office of
Judicial Administration within 30 days of any change of address.

(f) Failure to Register; Late Fee. Registration fees received by the
Office of Judicial Administration after June 30 of the year in which
due must be accompanied by a late payment fee equal in amount to
the registration fee. All certificates that have not been renewed by
paymentof the annual registration and late payment fees will expire
on December 31 of each year.

(9) Transcript Production and Certification Status. A court reporter
who is retired or no longer certified may produce certified tran-
scripts of proceedings that took place while the reporter’s certificate
was valid.

(h) Reinstatement; Failure to Register. A court reporter with an ex-
pired certification due to failure to register may submit an applica-
tionfor reinstatement and must comply with any conditionsimposed
by the Board for reinstatement. The Board may impose appropriate
conditions, costs, renewal fees, or reexamination requirements be-
fore or upon granting reinstatement.

(i) Recertification. An inactive or retired court reporter with an ex-
pired certification may apply for recertification.

(1) Inactive. Acourtreporter who is registered as inactive may be-
come active by complying with the following.

(A) Inactive lessthan 2 years. A court reporter must submita
change of status form, pay arecertification fee,and pay the
current annual registration fee.

(B) Inactive 3-5 years. A courtreporter must submit an appli-
cation for recertification and comply with any conditions
imposed by the Board for reinstatement. The Board may
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impose appropriate conditions, costs, renewal fees, or reex-
amination requirements before or upon granting reinstate-
ment.

(C) Inactive5or moreyears. A court reporter must submitan
application for recertificationand comply with any condi-
tions imposed by the Supreme Court for recertification.

(2) Retired.Aretired courtreporter may becomeactive by submit-
ting an application for recertification and by complying with
any conditions imposed by the Supreme Court for recertifica-
tion.

[History: Am. effective January 3, 2006; Am. effective May 30, 2018;
Am. effective July 1, 2020.]

Rule 311
SUSPENSION OR REVOCATION

After reasonable notice to the court reporterand a hearing, the Su-
preme Court may suspend or revoke for good cause any certificate pre-
viously issued to the reporter.

[History: Am. effective July 1, 2020.]

Rule 312
TEMPORARY CERTIFICATE

(a) Any applicantto take the court reporter examination whose applica-
tion the Board has approved may submit a request for a temporary
certificate to the Office of Judicial Administration. The request must
be accompanied by a nonrefundable $50 fee.

(b) A temporary certificate may be issued to an official court reporter
only if recruitmentefforts in a particular county have beenunsuc-
cessfuland thepersonnel officer requeststhe Supreme Courtto issue
a temporary certificate to a person who the personnel officer deems
qualified and who has submitted an application to the Office of Ju-
dicial Administration. No fee shall be required.

(c) Thetemporary certificate will be valid until the next regular or spe-
cial examination held by the Board, butif such examination is given
within 40 days afterissuance of a temporary certificate, the reporter
may continue to serve under the temporary certificate until the next
regular or special examination. No more than one temporary certif-
icate may be issued to the same person except upon the Board’s
written recommendation.

(d) Any reporter working under a temporary certificate must have in
place a tape back-up for any proceedings taken.
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(e) A transcript certified by a reporter working under a temporary cer-
tificate will have the same effect as one certified by a regularly li-
censed court reporter.

[History: Am. effective July 1, 1982; Am. effective December 3, 1996;

Am. effective May 29, 2003; Am. (b) effective January 3, 2006; Am.

effective July 1, 2020.]

Rule 313
FUND—EXPENSES

The examination fees referred to in Rule 307 and the renewal fees
referred to in Rule 310 constitute a fund known as the “Court Reporters
Fund” and will be held and accounted for by the Office of Judicial Ad-
ministration as provided by law. From this fund the judicial administrator
will pay all Board expenses incident to considering applications, conduct-
ing examinations, issuing certificates, considering complaints, and con-
ducting hearings. The judicial administrator will also pay Board mem-
bers their actual and necessary expenses incurred in the performance of
Board duties. The Office of Judicial Administration will make such pay-
ments upon approval by the Chief Justice of the Supreme Court.
[History: Am. effective September 5, 1991; Am. effective January 3,
2006; Am. effective July 1, 2020.]

Rule 314
REPORTING SYSTEMS

[History: Repealed effective July 1, 1991.]

Rule 315

RESIDENCE
[History: Repealed effective July 1, 1982.]
OFFICIAL COURT REPORTERS
Rule 350

Appointment of official court reporters will be in accordance with
the provisions of the Rules Relating to the Kansas Court Personnel Sys-
tem.

[History: Am. effective July 1, 1982; Am. effective January 3, 2006;
Am. effective July 1, 2020.]

Rule 351
[History: Repealed effective July 1, 1982.]
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Rule 352

All courtreportersappointedunderRule 350are officers of the court
and will be known as official court reporters of the judicial district. Each
official court reporter must take the oath or affirmation prescribed by
K.S.A. 54-106.

[History: Am. effective July 1, 2020.]

Rule 353

No official courtreporter may be related by blood or marriage to the
judge of the division of courtin which the reporter isemployed or as-
signed.

[History: Am. effective July 1, 2020.]

Rule 354

The official court reporter must attend the sessions of the court
where the reporter is assigned when required by the judge or the chief
judge. The official courtreporter will take verbatimnotes of the proceed-
ings tried before the courtas the judge directs. Such notes must be taken
on a machine with read-back capability. The judge will enter the name
of the court reporter taking verbatim notes of any proceeding on the ap-
pearance/trial docket.

[History: Am. effective May 11, 1995; Am. effective January 3, 2006;
Am. effective July 1, 2020.]

Rule 355

The official courtreporter oranyone actingin that capacity mustfile
all original verbatim notes and any electronic representation of those
notes, including audio or .wav files, if applicable, in the office of the
clerk of the court, along with all exhibits admitted into evidence and re-
tained by the reporter. Notes backed up and stored electronically on a
judicial district’s network computerserver—in a format readable by non-
reporter software—may be substituted for the original. The notes and
exhibits must remain a part of the files in the office of the clerk until
further order of the court.

[History: Am. effective January 10, 1995; Am. effective January 3,
2006; Am. effective October 24, 2011.]

Rule 356

Any person ordering a transcript must pay the official court reporter
a reasonable fee based on rates fixed by the Board with the approval of
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the Supreme Court. Upon payment, the official court reporter must fur-
nish the requested transcript. Preparation of transcripts for use in an ap-
peal are governed by Rule 3.03.

[History: Am. effective July 1, 2020.]

Rule 357

Official court reporters will be subjectto assignmentto any court or
division within a judicial district by the chief judge of such judicial dis-
trict. They will also be subject to assignment on a temporary basis to
serveany courtorjudge outside the district by departmental justices. Of-
ficial courtreporters, when assigned, will not receive additional compen-
sation for such services butwill be entitled to reimbursement by the state
for travel and subsistence expenses incurred while in the performance of
their official duties away from their official stations.

[History: Am. effective July 1, 1982; Am. effective January 3, 2006;
Am. effective July 1, 2020.]

Rule 358

The districtcourt may employ a certified court reporter on a tempo-
rary or relief basis who will be compensated for such servicesat a sum
approved by the chief judge, not to exceed $200 per full day, plus neces-
sary travel and subsistence expenses, to be paid from the court’s county
operating fund.

[History: Am. effective July 1, 1982; Am. effective December 3, 1996;
Am. effective January 3, 2006; Am. effective July 1, 2020.]

Rule 359
[History: Repealed effective July 1, 1982.]
ELECTRONIC RECORDINGS—TRANSCRIPTS
Rule 360

A district court may provide for the electronic sound recording of
court proceedings by use of equipment that meets specifications ap-
proved by the Supreme Court.

[History: Am. effective July 1, 2020.]

Rule 361

Each electronic recording must be distinctively marked. The clerk
of the district court must maintain an index to the electronic recordings
that identifies the proceedings contained on the electronic recordings.



COURT REPORTERS 459

The clerk must also maintain general control and provide for the safe-
keeping of all electronic recordings.
[History: Am. effective January 3,2006; Am. effective July 1, 2020.]

Rule 362

Written transcripts of electronic recordings will be prepared by court
personnel under the direction of the clerk of the district court. The person
making the transcript must certify under seal of the court that the tran-
scriptis a correct transcript of the specified recorded proceedings. Upon
request of counsel-of-record in a case, the clerk of the district court will
make arrangements for counsel to review the electronic recordings of
that case. The clerk may correct a transcript of recorded proceedings
upon stipulation by counsel or upon order of the court.

[History: Am. effective January 3,2006; Am. effective July 1, 2020.]

Rule 363

A certified transcript produced from approved electronic recordings
will have the same legal effect as one produced by an official courtre-
porter.

[History: Am. effective July 1, 2020.]

Rule 364

Supreme Courtrulesrelatingto the ordering, preparation, and deliv-
ery of official transcripts prepared by official court reporters will also
apply to transcripts prepared from electronic recordings under direction
of the clerk of the district court.

[History: Am. effective January 3,2006; Am. effective July 1, 2020.]

Rule 365

Arequest forpreparationofatranscriptfroman electronic recording
must be filed with the clerk of the district court. A copy of the request
must also be served on the managing court reporter or the court reporter
designated by the clerk of the district court. The rate charged by theclerk
for the transcriptwill be the same as the rate authorized for a transcript
prepared by an official court reporter.

[History: Am. effective July 1, 1982; Am. effective January 3, 2006;
Am. effective April 15, 2020.]

Rule 366
[History: Repealed effective July 1, 1982.]
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Rule 367

RULES ADOPTED BY THE STATE BOARD OF EXAMINERS
OF COURT REPORTERS

No. 1. The word “Board,” as used in these rules, means the State
Board of Examiners of Court Reporters.

No. 2. The terms “verbatimnotes” and “verbatimreporting,” as used
in these rules include stenographic and voice methods of preserving the
record.

No. 3. An applicant to become a certified court reporter will not be
examined until the applicant has satisfied the Board of the following.

A. The applicant is a person of good moral character.

B. The applicant’s educational and special training includes at

least one of the following:

1. Graduation from and completion of a court reporting
course in a business college or other school licensed or ac-
credited by the State of Kansas or the state where the school
is located. For good cause shown the Board may waive the
formal educational requirement.

2. The applicant is certified as a Registered Professional Re-
porter (RPR) by the National Court Reporters Association
or certified as a Certified Verbatim Reporter (CVR) by the
National Verbatim Court Reporters Association.

3. The applicant has had at least two years of experience in
making verbatim records of judicial or related proceedings
in the system of verbatim reporting for which the applicant
seeks certification.

4. The applicant holds a valid and unrevoked certificate as a
certified shorthand reporter or certified court reporter is-
sued under the laws of any other state or territory of the
United States.

No. 4. An application to obtaina certificateas a certified courtre-
porter must be on the form prepared by the Board and must be received
by the Office of Judicial Administration at least 30 days before any reg-
ular or special examination by the Board.

No. 5. Upon receiving an application, the Board will make any pre-
liminary inquiries it deems proper and determine whether the applicant
appears to have the requisite learning and other qualifications suitable to
take an examination for certification as a certified court reporter and in-
form the judicial administrator of the result of its investigation.

No. 6. Examination.

A. Applicantswill be requiredto take verbatim notes from dicta-

tion of regular court proceedings or another matter the Board
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selects. An applicant who passes one or more portions of the
dictated examination may carry over those passing scores for
three consecutive examinations.

B. Any generallyrecognized system of reporting may be used in
taking the examination.

C. Applicantswill be examined with respectto their knowledge of
the duties ofa courtreporter, court procedure, and general legal
terminology.

D. Applicantswill be requiredto transcribe or read aloud portions
of the dictation as the Board may indicate.

E. Applicants must furnish their own equipment and materials and
will print their own transcripts for submission to the Board.

F. Speedandaccuracy intaking, transcribing,and readingof notes
will be the chief basis of the tests, but the Board will also con-
sider punctuation, spelling, and style of transcriptand general
education.

G. After completion of an examination, all verbatim notes, tran-
scripts, and other papers in connection with the examination
must be returned to and remain in the custody of the Board.

No. 7. In October of each year, the Board will hold aregular meeting
to conduct examinations of applicants for certificates at a time and place
designated by the Board. The Board may also hold special meetings as
neededto address Board business or to conduct additional examinations.
The Board will give advance notice of the time and place of the exami-
nation.

No. 8. Any person who has successfully passed the examinations
provided for by these rules will be recommended by the Board to the
Supreme Court for the issuance of a certificate as a Certified Court Re-
porter.

No. 9. The Board may, on its own motion or on complaint of a third
party, initiate an investigation and, if necessary, commence disciplinary
proceedingsagainstany certificate holder the Board determineshas com-
mitted any of the prohibited conduct set forth in subsection F below.

A. Complaints againsta certificate holder brought by a third party
must be in writing, signed by the complainant, filed with the
Board, and contain substantiating evidence to support the com-
plainant’s allegations. The complaint must include the com-
plainant’s address and telephone number.

B. Anycomplaint, whichwill be held in confidence by the staff in
the Office of Judicial Administration and the Board, must be
reviewed by the Board. If the Board determines that the com-
plaint has no merit, the Board will order it dismissed. If the
Board determinesthe complaint has merit, the Board must, in
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writing, advise the certificate holder of the complaint. The cer-
tificate holder will have 20 days from receipt of the Board’s
notice to answer the complaint in writing. Once an answer has
been received, the Board will then review the complaint again.
If the Board determines the complainthas no merit, the Board
will order the complaint dismissed. The Board may, in its dis-
cretion, issueto the certificate holder an accompanying letter of
caution or of informal advice with copies to the complaining
party or other interested persons as deemed appropriate. If the
Board determines that the complaint and answer provide prob-
able causeto believe that a conduct rule of this Board has been
violated by a certificate holder, the Board will order that the
proceedings continue as provided in subsection D below.
Investigation. Subject to the availability of funds, the Board
may appoint a third party to investigate and prosecute a com-
plaint before the Board.

D. Formal disciplinary proceedings.

1. The notice of hearing must be in writingand served either
by personal service or certified mail, return receipt re-
quested. The notice must include the following:

a. astatement of the nature of the hearing;

b. areferenceto theparticularsections ofthe rulesalleg-
edly involved; and

c. a concise statement of the matters asserted or, if the
Board isunable to state the matters in detail at the time
the notice isserved, the initial notice may be limitedto
a statement of the issues involved.

2. Within 20 days after service of the notice of hearing, the
certificate holder may file an answer.

3. Thetime and place for hearing will be set after the filing of
the certificate holder’s answer or after the expiration of the
time for its filing on not less than 20 days’ notice to all
parties.

4. If the Board deems it necessary or if the certificate holder
requests, subpoenas may be issued, subjectto the rules of
civil procedure, to ensure the attendance of any party or
other person. Each Board member is empowered to admin-
ister oaths and affirmations, subpoena witnesses, require
the production of records relevant to the hearing, and take
evidence at any place within the state concerning any mat-
ter within the jurisdiction of the Board. A judge of the dis-
trict court of any judicial district where the attendance or
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production is required must, upon proper application, en-
force the attendance and testimony of any witness and the
production of documents subpoenaed.

If a certificate holder fails to appear after proper notice, the
Board may, if no adjournmentis granted, proceed with the
hearing and make a decision in the absence of the certifi-
cate holder.

Opportunity will be afforded all parties to present evidence
and cross-examine witnesses, present argument on all is-
sues involved, and be represented by counsel at their ex-
pense. The proceedings atthe hearingwill be recorded ver-
batim.

At the conclusion of the hearing, the Board may take any
of the actions set forth in subsection E of this rule. If action
is taken pursuantto E.1., E.2., or E.3., the court reporter
mustbe notified in writingand the complainant may be no-
tifiedinthe Board’sdiscretion. Ifarecommendation of dis-
cipline is made to the Kansas Supreme Court pursuant to
E.4., a copy of the Board’s recommendation, findings of
fact, and conclusions of law must be served on all parties
and the Kansas Supreme Court. Any determination or re-
port of the Board need only be concurred in by a majority
ofthe sittingBoardmembers, and any member has theright
to file a dissent from the majority determination or report.
Nothingin these rules prevents the Board from informally
stipulatingand settlingany matter relatingto the certificate
holder’s discipline.

Disciplinary sanctions. The Board may, based upon clear and
convincingevidence, take one or more of the followingactions:

1.

2.
3.
4.

dismiss the charges;

admonish the certificate holder;

issue a private order of cease and desist; or
recommend discipline to the Kansas Supreme Court. “Dis-
cipline” means public reprimand, imposition of a period of
probation with special conditions that may include addi-
tional professional education or re-education, suspension
of the certificate, or revocation of the certificate. In addi-
tiontoany disciplineimposed pursuantto these rules, if the
certificate holderis a state employee, the reporter may be
disciplined under the Rules Relating to the Kansas Court
Personnel System.

Prohibited Conduct. The Board may investigate complaints
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lodged for the following reasons:
1. Fraud or misrepresentation in procuring a license.
2. Professional incompetency.
3. Knowingly making misleading, deceptive, untrue or fraud-
ulent representations as a court reporter. Proof of actual in-
jury need not be established.
Habitual intoxication or addiction to drugs.
Commission of any felony or of a misdemeanor if the mis-
demeanor is substantially related to the functionsand du-
ties of a court reporter or if the misdemeanor erodes public
confidence in the integrity of the court system. A certified
copy of the record of conviction or pleaof guilty is conclu-
sive evidence of the commission of such crime.

6. Fraudinrepresentationsrelatingto skill or ability asacourt
reporter.

7. Use of untruthful or misleading statements in advertise-
ments.

8. Afindingofcontemptby any courtof record that arose out
of the reporter’s conduct in performing or attempting to
perform any act as a court reporter.

9. Failure to maintain impartiality toward each participantin
all aspects of reported proceedings or other court-related
matters.

10. Violation of a district court rule, Supreme Court rule, or
Board rule.

11. Refusal to cooperate in an investigation conducted by the
Board or obstructing such investigation.

o~

. 10. Rates for Official District Court Transcripts.

The rate for official district court transcripts shall be $2.75 for
each 25-line page of the original transcriptand $0.50 for each
25-line page of a copy of the original transcript if copies are
ordered. Effective January 1, 2008, the rate for official district
courttranscripts shall be $3.00 for each 25-line page of the orig-
inal transcript. Effective January 1, 2010, the rate for official
district court transcripts shall be $3.25 for each 25-line page of
the original transcript. Effective January 1, 2012, the rate for
official district court transcripts shall be $3.50 for each 25-line
page of the original transcript. No one is required to purchase a
copy when requesting production of an original transcript, and
accesstotherecordshall be permitted by the districtcourt under
the Kansas Open Records Act and Supreme Court Rule 3.06.
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The “official district court transcript” shall be a transcript pro-
duced by anyKansas Certified Court Reporter or person author-
ized by these rules to produce official transcripts.

The rate for “expedited” production of official district court
transcripts shall be no more than twice the rate providedin (A)
above for each 25-line page of the original transcriptand one-
fourth of this “expedited” rate for each 25-line page of a copy
of the original transcript. Expedited production of official dis-
trict court transcripts means delivery of the transcript on or be-
fore the third business day after the request is made for expe-
dited production.

The rate for “daily copy” production of official district court
transcripts shall be no more than four times the rate provided in
(A) above for each 25-line page of the original transcript and
one-fourth of this “daily copy” rate for each 25-line page of a
copy of'the original transcript. Requested “daily copy” produc-
tion of official district court transcripts means delivery of the
transcript at or before 9:00 a.m. the next day.

A Kansas Certified Court Reporter may provide unedited text
or a “Rough Draft” of proceedings if requested. The rate for an
unedited text provided either in print or in electronic format
shall be no more than $1.50 for each 25-line page. The unedited
text shall notbe certified and may not be used to contradict the
official district courttranscript. Each page of suchunedited text,
whetherdeliveredin printorelectronically, shallbearthe words
“Rough Draft—Not Certified” at the top or bottom of each page.
A Kansas Certified Court Reporter who holds the designation
of Certified Realtime Reporter (CRR) from the National Court
Reporters Association or Realtime Verbatim Reporter (RVR)
fromthe National Verbatim Reporters Association may provide
realtime reporting services. The rate to the receiving party of
the realtime text shall be no morethan $2.50 for each 25-line
page. A Kansas Certified Court Reporter who is not a Certified
Realtime Reporter may provide realtime reporting services, but
the rate shall be nomore than$1.50 per 25-line page. The words
“Rough Draft from Realtime Not Certified” must appear at the
top or bottom of each page. The unedited text from realtime re-
porting services may not be used to contradict the official dis-
trictcourttranscript. Realtime services delivered to judges shall
be at no charge.

A 25-line page of transcript, other than the title, index or final
pages of a transcript, consists of any 25 or more consecutive
typewritten lines, double-spaced on copyable paper not less
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than 8 1/2 inches in width, with a margin of not more than 1 1/2
inches on the left and 5/8 of an inch on the right, exclusive of
lines disclosing page and numbering. Type shall be a conven-
tional style typeface with no more than 12 and no fewer than 9
characters per inch. Questionsand answers shall each begin a
new line, and indentations for questions and answers shall not
be more than four spaces fromthe left margin line, including
the designations for “Q” and “A.” Indentations for speakers or
paragraphs shall not be more than 15 spaces from the left mar-
gin line, and such paragraphed material shall not be more than
fourspaces fromthe leftmargin line. Indentations for parenthe-
tical notations shall not be more than 20 spaces from the left
margin.
[History: No. 3 Am. effective May 18,1977; Nos. 3(B)(1) and 12 Am.
effective April 18,1980; No. 7 Am. effective December 10, 1982; No.
12 Am. effective July 1, 1988; Nos. 3 and 12 Am. effective July 1, 1996;
No. 8 Am. effective December 9,1996; No. 12 Am. effective February
26, 1999; No. 12 Am. effective July 1, 2002; No. 6 Am. A. effective
January 28, 2005; Am. effective January 3,2006; No. 10 (A.) Am. ef-
fective June 25,2007; No. 10 Am. effective September 30, 2015; No. 4
Am. effective January 25, 2016; Am. effective July 1, 2020.]
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[History: Repealed effective July 1, 1982.]
Rule 403
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(d)
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RULES RELATING TO REQUIRED CONTINUING
JUDICIAL EDUCATION

Rule 501

CONTINUING JUDICIAL EDUCATION
FOR APPELLATE AND DISTRICT JUDGES

Applicability. This rule appliesto each active Supreme Court jus-

tice, Courtof Appeals judge, district judge, district magistrate judge,

and retired justice or judge who is actingunder a senior judge con-

tract in Kansas. A retired justice or judge who is not acting under a

senior judge contract but who serves as a judge pro tem. or hearing

officer must meet the requirements under the Rules Relatingto Con-
tinuing Legal Education rather than the requirements under this rule.

Administration. The Supreme Court through the Office of Judicial

Administration regulates and administers Kansas continuing judi-

cialeducation. Subjectto approval by the Supreme Court, the Office

of Judicial Administration will develop any necessary forms.

Definitions. The following definitions apply in this rule.

(1) “Compliance period” means the period of one year beginning
July 1 and ending June 30.

(2) “Continuing judicial education” or “CJE” means a judicial
education program, course, or activity designedto maintainand
improve a justice’s or judge’s professional competence.

(3) “OJA” means the Kansas Supreme Court’s Office of Judicial
Administration.

Education Requirement. A justice or judge must earna minimum
of 13 CJE credit hours each compliance period. Of the 13 credit
hours, at least 2 credit hours must be judicial ethics. A justice or
judge can apply CJE credit hours earned from January 1, 2023
through June 30, 2023, to the compliance period starting July 1,
2023, and ending June 30, 2024.
Carryover Credit Hours. A justice or judge who completes more
than the minimum education requirement in subsection (d) may
carry over up to six unused general CJE credit hours to the next
compliance period. A justice or judge may carry over judicial ethics
credit hours as general CJE credit hours but not as judicial ethics
credit hours. The justice or judge must satisfy the following require-
ments:

(1) reportthe carryover credit hours in the annual compliance re-
port required under subsection (m) for the compliance period in
which the justice or judge earned the credit hours; and

(2) designate the credit hours as carryover credit hours.

(469)
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(f) Credit Calculation. A justice or judge canearnone credit hour for
each 50 minutes of attendance and one-half credit hour for each 25
minutes of attendance at instructional activities of an approved pro-
gram.

(g) Approval Not Required. A justiceor judge can earn general CJE
credit hours ata program OJA has approved for Kansas continuing
legal education. The justice or judge does not need to seek OJA ap-
proval of the program for CJE.

(h) Presumptive Approval. As provided inthissubsection, a justice or
judge can earn credit hours for attendance at a program OJA has not
previously approved. The justice or judge does not need written no-
tice of accreditation from OJA before using attendance at the pro-
gram to satisfy the education requirement under subsection (d).
(1) General CJE. A justice or judge can earn general CJE credit

hours at a continuing judicial or legal education program spon-

sored by OJA or one of the following organizations:

(A) National Judicial College;

(B) American Bar Association;

(C) American Academy of Judicial Education;

(D) National Council of Juvenile and Family Court Judges;

(E) American Judicature Society;

(F) Institute for Court Management;

(G) National Courts and Sciences Institute;

(H) American Parole and Probation Association;

() Office of Juvenile Justice and Delinquency Prevention,
United States Department of Justice;

(J) National Drug Court Institute;

(K) National Association of Drug Court Professionals;

(L) National Center for State Courts;

(M) National Association of Women Judges;

(N) American Judges Association;

(O) Association of American Family and Conciliation Courts;

(P) any Kansas Inn of Court; and

(Q) any state continuing legal education accrediting organiza-
tion other than the Kansas Continuing Legal Education
Board.

(2) Judicial Ethics. A justice or judge can earn judicial ethics
credithoursata judicial ethics program sponsored by OJA or
one of the following organizations:

(A) National Judicial College;

(B) American Academy of Judicial Education;

(C) National Council of Juvenile and Family Court Judges;
(D) American Judicature Society;
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(i)

1)

(k)

0

(E) National Center for State Courts;

(F) National Association of Women Judges;

(G) American Judges Association; and

(H) Association of American Family and Conciliation Courts.

Prior Approval Required. If a program isnotapproved for Kansas

continuing legal education or presumptively approved under subsec-

tion (h), OJA must approve the program before a justice or judge
can use attendance at the program to satisfy the education require-
ment under subsection (d). When approving a program, OJA will
designate the number of general CJE and judicial ethics credit hours

a justice or judge can earn by attending the program.

Form. A justice or judge must use a form provided by OJA to re-

quest approval of a program not sponsored by OJA or approved for

Kansas continuing legal education.

(1) Presumptively Approved. If the program is presumptively ap-
proved under subsection (h), the justice or judge may submit
the request at the same time the justice or judge submits the an-
nual compliance report required under subsection (m).

(2) Prior Approval Necessary. If the program is not presump-
tively approved under subsection (h), the justice or judge must
submit the request no later than 30 days before the program.
The justice or judge cannot use attendance at the program to
satisfy the education requirementunder subsection (d) until the
justice or judge receives notice of accreditation from OJA.

Teaching Credit Hours. A justice or judge canearn upto five CJE
credit hours foreach 50 minutes spent teaching an approved contin-
uingjudicial or legal education program. In calculating the number
of credithourstoaward, OJAwill consider time spentin preparation
and teaching. A justice or judge cannot carry over credit hours
earned for teaching.

Legislative Service. Upon a written request submitted to OJA, a

part-time judge as defined by the Kansas Code of Judicial Conduct

servingin the Kansas Legislature will receive a reduction of 6.5 of
the 11 general CJE credit hours required for the compliance period
in which the judge serves in the Legislature.

(m) Annual Compliance Report. Each justice or judge must submit an

(n)

annual report of compliance with this rule on a form provided by
OJA. The justice or judge must submit the reportto OJA no later
than September 1 following the compliance period in whichthe jus-
tice or judge earned the credit hours.

Waiver; Extension of Time. OJA may grant a waiver of the re-
quirements of this rule or an extension of time to complete the edu-
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cation requirement under subsection (d) because of hardship, disa-
bility, or other good cause. A justice or judge must submit a written
request for waiver or extension to OJA prior to September 1 follow-
ing the compliance period for which the justice or judge is request-
ing the waiver or extension.
[History: PriorRule 501 repealed effective May 25,2010; Rule effective
May 26, 2010; Rule adopted effective January 1, 2013; Am. effective
December 31, 2020; Am. effective September 18, 2023.]

Rule 502
MUNICIPAL COURT JUDGES

(a) Applicability. Thisrule applies only to municipal court judges who
are not licensed to practice law in Kansas.

(1) Municipal court judges who are also district magistrate judges
are governed by Rule 501.

(2) Municipal court judges who are licensed to practice law in
Kansas but who are not district magistrate judges are governed
by Rule 800 et seq.

(b) EducationRequirement. A judge mustearnaminimumof13con-
tinuing judicial education credithours each calendar year. Of the 13
hours, at least 2 hours must have been accredited for judicial ethics
credit.

(c) Carry-forward. A judge cannot carry forward excess continuing
judicial education credit hours to the next calendar year.

(d) Credit Calculation. A judge earns one credit hour for 50 minutes
of attendance and one-half credit hour for 25 minutes of attendance
atinstructional activities of a continuing judicial education program
accredited under this rule.

(e) Accreditation—General Continuing Judicial Education.

(1) Courses notapplicable to the functions of a municipal court do
not satisfy the education requirement under subsection (b).

(2) The Supreme Court must approve a program for general con-
tinuing judicial education credit before a judge can use attend-
ance at the program to satisfy the education requirement under
subsection (b). The Supreme Court, through the Municipal
Judges Education Committee or the judicial administrator, will
designateat the timeofaccreditation thenumber of general con-
tinuing judicial education credit hours a judge can earn by at-
tending the program.

(3) A continuing legal education program accredited by the Kansas
Continuing Legal Education Board is considered approved by
the Supreme Court for general continuing judicial education
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(9)

(h)

(i)

)

credit if the program is applicable to the functions of a munici-
pal court.

(4) A judge must use a form approved by the Supreme Court to
request accreditation of a general continuing judicial education
program not sponsored by the Supreme Court or accredited by
the Kansas Continuing Legal Education Board. The judge must
submit the request at least 30 days before the program, and the
judge cannotuse attendance at the program to satisfy the edu-
cationrequirement under subsection (b) until the judge receives
written notice of accreditation from the Supreme Court.

Accreditation—Judicial Ethics.

(1) The Supreme Court must approve a program for judicial ethics
credit beforea judge can use attendance at the program to sat-
isfy the judicial ethics requirement under subsection (b). The
Supreme Court, through the Municipal Judges Education Com-
mittee orthe judicial administrator, will designate at the time of
accreditation the number of judicial ethics credit hours a judge
can earn by attending the program.

(2) A judge must use a form approved by the Supreme Court to
request accreditation of a judicial ethics program not sponsored
by the Supreme Court. The judge must submit the request at
least 30 days before the program, and the judge cannot use at-
tendance at the program to satisfy the judicial ethics require-
mentunder subsection (b) untilthe judge receives writtennotice
of accreditation from the Supreme Court.

Teaching Credit. A judge may earn up to five credit hours for 50

minutes spent teaching an approved program. In determining the

number of credithours to award, the judicial administrator will cal-
culate time spent in preparation and teaching.

Legislative Service. Upon a request submitted to the Office of Ju-

dicial Administration, a part-time judge as defined by the Kansas

Code of Judicial Conduct who is serving in the Kansas Legislature

will receive a reduction of 6.5 of the 11 general continuing judicial

education hours required for the compliance period in which the
judge serves in the Legislature.

Annual Compliance Report. Each judge must submit an annual

report of the judge’s compliance with this rule in the format and

manner prescribed by the Supreme Court. The judge must submit
the report to the judicial administrator no later than February 1 fol-
lowing the calendar year for which hours are being claimed.

Waiver, Extension of Time. The Supreme Court may grant a

waiver of the requirements of this rule or an extension of time to

complete continuing judicial education requirements because of
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hardship, disability, or other good cause. A judge must submit a re-
quest forwaiver or extension in writing to the judicial administrator
priorto February 1 followingthe calendar year for which the waiver
or extension is sought.

(k) Oversight. The judicial administrator will implement and adminis-
terthe continuing judicial education program established by this rule
and will develop any forms, subject to approval by the Supreme
Court, necessary for that purpose.

[History: Newrule effective February 15,1990; Repealed effective Jan-

uary 1,2018; Rule adopted effective January 1,2018; Am. effective De-

cember 31, 2020.]

Rule 503
JUDICIAL EDUCATION ADVISORY COMMITTEE

(a) Purpose. A Judicial Education Advisory Committee is established
to recommend and organize education and training programs for
Kansas appellate judges, district judges, and district magistrate
judges. Programs will be designed to accomplish the following
goals:

(1) to educate judges regarding the knowledge, skills, and tech-
niques required to perform judicial responsibilities fairly, cor-
rectly, and efficiently; and

(2) toimprovetheadministration of justice, reduce courtdelay,and
promote fair and efficient management of all court proceedings.

(b) Membership. The Committee is composed of:

(1) one representative of the appellate judges;

(2) uptoten representatives of the district judges and district mag-
istrate judges with the goal of maximizing balance among each
of the six judicial departments and among district judges and
district magistrate judges;

(3) and one nonvoting representative of the Office of Judicial Ad-
ministration.

(c) Appointment. All members of the Judicial Education Advisory
Committee will be appointed by the Supreme Court.

(d) Terms.

(1) Thetermof each member of the Committee will be three years.
No member of the Committee will be eligible to serve more
than two consecutive terms, with the exception that a member
appointed to complete an unexpired term will be eligible to
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serve two more consecutive three-year terms. A member may
serve additional terms after a break in service.

(2) Notwithstandingthe limitation onthe number of representatives
insubsection (b)(2),all representatives of the district judges and
magistrate judges as of July 1, 2019, will remain on the Com-
mittee until their terms expire.

(e) OJA Representative and Liaison Justice.

(1) In addition to the membership described in subsection (b):

(A) therewill be a permanent, nonvotingseaton the Committee
forarepresentative of the Office of Judicial Administration
and

(B) the chiefjustice ofthe Supreme Courtwill designate a liai-
son justice who will serve as the nonvoting chair of the
Committee.

(2) A personservingon the Committee under this subsection is not
subject to a term limit under subsection (d).

[History: New rule effective June 30, 2010; Am. effective November
26,2019.]

Rule 504
DISTRICT JUDGES MANUAL COMMITTEE
[History: Repealed effective June 25, 2019.]
Rule 505

DISTRICT MAGISTRATE JUDGES CERTIFICATION
COMMITTEE

A District Magistrate Judges Certification Committee is hereby es-
tablished for the purpose of certifying district magistrate judges as re-
quired by K.S.A. 20-337.

The membership of the District Magistrate Judges Certification
Committee shall be composed of four district magistrate judges and one
nonvoting representative of the Office of Judicial Administration.

All members of the District Magistrate Judges Certification Com-
mittee shall be appointed by the Supreme Court. The terms of the inau-
gural members of the Committee shall be staggered: The term of one
member shall be one year; the term of one member shall be two years;
the termofone member shall be three years; and the term of one member
shall be four years. At the expiration of the terms of these inaugural
members, the term of each succeeding member of the Committee shall
be four yea